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I. THE CONSTITUTIONAL COURT’S RELATIONSHIP TO
PARLIAMENT AND GOVERNMENT

Professor Tudorel TOADER, PhD in Law, judge
Marieta SAFTA, PhD in Law, first-assistant-magistrate

1. The role of Parliament (as the case may be, of the Government) in the
procedure for appointing judges to the Constitutional Court. Once
appointed, can judges of the Constitutional Court be revoked by that same
authority? What could be the grounds/ reasons for such revocation?

a) Appointment of judges of the Constitutional Court

The Constitution of Romania has devoted a distinct section to regulations on the
Constitutional Court — that 1s, Title V (Articles 142-147) which comprises provisions
on the Court’s role, structure, its members’ term of office, the appointment of judges
and election of the President of the Court, requirements for holding the position as a
judge, incompatibilities, independence and irremovability, the Constitutional Court's
competence, as well as the effects of the decisions pronounced. Based on these relevant
constitutional texts, the Parliament adopted the Law No. 47/1992 on the organization
and operation of the Constitutional Court'.

The structure of the Constitutional Court of Romania is governed by Article 142 of the
Constitution and Article 5 of Law No. 47/1992, pursuant to which the Constitutional
Court consists of nine judges, appointed for a nine-year term of office that cannot be
prolonged or renewed. Three judges shall be appointed by the Chamber of Deputies,
three by the Senate’ and three by the President of Romania [Article 142 paragraph (3)
of the Constitution]. This scheme for appointing judges to the Constitutional Court of
Romania was deemed appropriate in order to ensure inasmuch as possible a
composition that is representative and democratic, as an expression of the choice made
by the highest public authorities of the state, in terms of electoral legitimacy’.
Nevertheless, it has occasionally attracted certain criticism based on the assumption
that, since appointment of constitutional judges was at the discretion of political bodies
par excellence, their activity too would fall under the sign of politics, which poses a
threat of subordination to influences outside the Court’s objectives”.

Repubhshed in the Official Gazette of Romania, Part I, No. 807 of 3 December 2010.

* According to Article 61 paragraph (2) of the Constitution of Romania, Parliament is made up of the
Charnber of Deputies and the Senate.

* By Decision No. 1/1995, published in the Official Gazette of Romania, Part I, No. 16 of 26 January
2005, the Constitutional Court held that democratic legitimacy of the constltutlonal review “proceeds
from the constitutional judges being elected or appointed solely by the constitutional authorities that are
dlrectly elected by the people”.

* T. Draganu — “Introduction to the theory and practice of the State of Law”, p. 126 et seq., in the
Constitution of Romania, Comments on articles, C.H. Beck Publishing House, Bucharest, p. 1389.



Beyond that criticism, it should be noted that important principles and guarantees for the
independence and neutrality of the Constitutional Court’s judges are entrenched in the
Constitution and the Law on the organization and operation of the Constitutional Court,
such as to allow them to make an objective judgment, while the Court itself, according to
Law No. 47/1992, shall be “independent of any other public authority”, as it obeys only
the Constitution and the provisions of its own Law on organization and operation’. In this
respect, mention should be made of the following provisions in the Court’s Organic Law:
the Constitutional Court’s competence cannot be contested by any public authority
[Article 3 paragraph (3)]; the Constitutional Court is the only one empowered to decide
on its competence [Article 3 paragraph (2)]; the judges of the Constitutional Court cannot
be held responsible for their vote and opinions in their decision-making [Article 61
paragraph (2)]; among other duties, judges of the Constitutional Court are obliged to
fulfil the office entrusted to them unbiasedly and in respect of the Constitution [Article 64
paragraph (1) subparagraph a)l; they must inform the President of the Constitutional
Court of “any activity that could entail incompatibility with the mandate that they
exercise” [Article 64 paragraph (1) subparagraph a)]; judges must abstain from any
activity or manifestation contrary to the independence and dignity of their office [Article
64 paragraph (1) subparagraph f)]; disciplinary proceedings against the judges, sanctions
and enforcement thereof fall under the exclusive jurisdiction of the Constitutional Court
Plenum (Article 65); the Constitutional Court has a budget of its own.

Regarding the procedure for the appointment of judges by the Chamber of Deputies
and the Senate, Law No. 47/1992 stipulates that proposed candidatures are to be
submitted by parliamentary groups, Deputies, and Senators, to the Legal Committee
of the respective Chamber. Each candidate will present a curriculum vitae and
relevant documents proving that he/she meets the requirements stipulated by the
Constitution®. Candidates shall be heard by the Committee and by the Chamber in
Plenary, and the Legal Committee’s report must be reasoned with respect to all of
them. At the proposal of the Standing Bureau of each Chamber of Parliament and
upon recommendation of the Legal Committee, the person who obtains the highest
number of votes in that Chamber, by a majority vote of its members, shall be
appointed judge.

According to Article 7 of Law No. 47/1992, the President of the Court is elected by
secret ballot for a period of three years, from amongst the judges and with their
majority vote, within five days after the Court’s renewal. To elect the President, each
group of the judges having been appointed by the Chamber of Deputies, the Senate

> In that regard, a judge’s independence derives from an inherent quality of constitutional justice — that
because, being subject only to the Constitution and its organic law, the unique, fundamental guide mark
in exercising his duties will be the Basic Law, and that alone. Any form of dependency towards any
public authority or normative act issued by this one, other than the Basic Law, is not just incompatible
with the Constitutional Court’s purpose — to guarantee supremacy of the Constitution — but would make
it simply impossible for the constitutional judge to fulfill his duties (I. Deleanu — “Constitutional
institutions and procedures”, in Romanian Law and Comparative Law, C.H. Beck Publishing House,
Bucharest, p. 818); see T. Toader, Z.V. Puskas, “Separation of Powers and Independence of
Constitutional Courts, National Report of the Constitutional Court of Romania”, 2™ Congress of the
World Conference on Constitutional Justice, Rio de Janeiro, 2011.

% That is, they must have a degree in law, enjoy high professional eminence and at least 18 years of
experience in the legal field or academic professorial activity [Article 143 of the Constitution].



and the President of Romania may propose only one candidate. If, on the first ballot,
none of the candidates has obtained an absolute majority of the votes, a second one
shall be taken between the first two candidates qualified or selected by drawing lots,
where all candidates have received the same number of votes. Proceedings for the
election of President are chaired by the Judge who is the eldest of age. The President’s
term of office may be renewed.

The Government has no role in the appointment of judges to the Constitutional Court.
b) The mandate of Romanian Constitutional Judges

A constitutional judge’s mandate begins upon his taking an oath before the President
of Romania, and shall cease:
e upon the expiration of the term for which he was appointed or in case of
resignation, loss of voting rights, de jure exclusion, or death;
e in cases of incompatibility or incapability to exercise his office for more than
six months;
e in case of violation of the provisions of Article 16 paragraph (3)’ or those of
Article 40 paragraph (3)® of the Constitution, or for a serious breach of the
obligations stipulated in Article 64 of Law No. 47/1992°.

Termination of the mandate, according to Article 67 paragraph (2) of Law No.
47/1992, shall be established by the President of the Constitutional Court where it
concerns expiry of the term for which the judge was appointed or in case of
resignation, loss of voting rights, de jure exclusion, or death; while in the other cases,
such termination shall be decided by the Court’s Plenum, with a majority vote.

There is no possibility that the Constitutional Court judges are revoked by the
authorities having appointed them, which is a guarantee of independence in exercising
their mandate. As a matter of fact, Article 145 of the Constitution expressly states that

7 According to Article 16 paragraph (3) of the Constitution, “(3) Public functions or dignitary
positions, whether civil or military, may be held in accordance with the law by persons who are
Romanian citizens and have their domicile within the national territory. The Romanian State guarantees
equal opportunities for men and women in order to accede to such functions and dignitary positions”.

¥ According to Article 40 paragraph (3) of the Constitution, “The judges of the Constitutional Court,
advocates of the people, magistrates, active members of the military, policemen and other categories of
civil servants established by the organic law, cannot join any political party”.

? According to the provisions of Article 64 of Law No. 47/1992, “The judges of the Constitutional
Court are obliged to:

a) fulfil their function in all impartiality, with respect of the Constitution,

b) to keep the secret of the deliberations and of the votes, and not to take a public stand or to give
consultations on matters within the Constitutional Court competence,

¢) to express an dffirmative or negative vote in adopting the acts of the Constitutional Court,
abstention from voting not being permitted,

d) to impart to the President of the Constitutional Court any activity which might entail
incompatibility with the mandate exercised;

e) not to allow the use of vested powers for commercial advertising or propaganda of any kind;

f) to abstain from any activity or manifestation contrary to the independence or dignity of their

office”.



judges of the Constitutional Court are independent in the exercise of their office and
irremovable throughout its duration. During exercise, a judge’s mandate may be
suspended when he has been criminally indicted, and suspension lasts until final
conviction or, as the case may be, acquittal [Article 66 paragraph (3) of Law No.
47/1992].

The term of office of the Constitutional Court judges cannot be prolonged or renewed,
which is another guarantee for a judge’s independence in relation to the appointing
public authority. However, pursuant to provisions of Article 68 paragraph (2) of Law
No. 47/1992, where the mandate has ceased before the expiration of the duration for
which the judge was appointed and the remaining period exceeds six months, the
competent public authority may appoint a new judge who will complete the unexpired
term of the judge so replaced. If the period for which a successor judge was appointed
is less than three years, then he/she is entitled to get a full nine-year mandate upon
renewal of the Constitutional Court [Article 68 paragraph (3) of the Law].

To ensure non-interrupted operation, the constitutional norms have established a
system of periodical renewal of the Constitutional Court by thirds [Article 142
paragraph (5)] — “The Constitutional Court shall be renewed by one third of its
judges, every three years, in accordance with the provisions of the Court’s organic
law”. This is meant to avoid that constitutional justice discontinues its work where the
appointment of three new judges to replace the outgoing ones, which is due every
three years, may have been delayed, since at least six judges are permanently in full
office, which is the minimum number (quorum) required for the Constitutional
Court'® to carry on its activity.

2. To what extent is the Constitutional Court financially autonomous - in the
setting up and administration of its own expenditure budget?

According to Article 74 of Law No. 47/1992, the Constitutional Court has its own
budget, which is part of the state budget approved by a law enacted by Parliament.
The draft budget or rectifications to the budget are approved by the Plenum of the
Constitutional Court'', thereafter submitted to the Government in order to be included
separately in the draft state budget law which is presented in Parliament; in the course
of legislative proceedings, it may be adopted as it is, or not. But so far it has never
been the case that the Court’s projected budget, once approved by the Court’s Plenum
and submitted to the Government, is turned down by Parliament.

Within the approved budgetary appropriations, the Constitutional Court will
independently manage and dispose of the allocated funds. The Secretary General of

' According to provisions of Article 51 paragraph (1) of Law No. 47/1992, “The Constitutional Court
legally works in the presence of two-thirds of the Judges”.

! Article 4 subparagraph b) of the Rules on organization and operation of the Constitutional Court,
approved by Decision No. 2/2005 of the Plenum of the Constitutional Court, published in the Official
Gazette of Romania, Part I, No. 116 of 4 February 2005.



the Court has authorization of credits from the budget , and his/her work 1is
supervised by the President of the Constitutional Court"

Like any public institution, the Constitutional Court 1s audited by the Court of
Accounts'*, the body which ensures oversight of the formation, administration and
use of financial resources of the state and public sector.

3. Is it customary or possible that Parliament amends the Law on the
organization and functioning of the Constitutional Court, yet without any
consultation with the Court itself?

As already mentioned, the Constitutional Court’s organization and operation are
regulated under Title V of the Constitution and by Law No. 47/1992.

Constitutional provisions on the organization and operation of the Constitutional
Court are amenable to amendment only by a revision of the Basic Law. Consequently,
any kind of changes concerning the Court’s structure, appointment of judges, duration
of their term of office and guarantees of their mandate, or elimination of some of its
functions can be made not through organic or ordinary laws, but only through an Act
on revision of the Constitution (a constitutional law). Revision of the Constitution
requires a special procedure, which is different from the regular procedure taken for
the adoption of other laws: thus, the subjects entitled to initiate a revision of the
Constitutionls, the procedurelé, and limits to which such revision is confined!’ are
expressly set forth in the constitutional texts of reference. Hence, any amendment of
constitutional norms relative to the Constitutional Court must follow this procedure,
in which the Constitutional Court also has an important role, that of exercising, ex
officio, the constitutionality review over initiatives for revision of the Constitution

"2 According to Article 31 subparagraph 1) of the Rules on organization and operation of the
Constitutional Court, the Secretary General of the Court “employs and uses the budgetary
appropriations within the provisions and destinations approved for expenditure of the amounts
allocated by the state budget and the state social insurance budget, subject to the law”.

? Article 9 paragraph (2) of Law No. 47/1992 on organization and operation of the Constitutional
Court

* Law No. 94/1992 on the organization and operation of the Court of Accounts, republished in the
Official Gazette of Romania, Part I, No. 282 of 29 April 2009.

' The President of Romania, at the Government’s proposal, at least one quarter of the deputles or of
the senators, at least 500,000 citizens entitled to vote; citizens who initiate the revision of the
Constitution must come from at least half of the counties of the country and each of these counties or
the municipality of Bucharest must register at least 20,000 signatures in support of this initiative [Article
150 of the Constitution].

'® The bill or proposal for revision must be adopted by the Chamber of Deputies and the Senate with a
majority of at least two thirds of the members of each Chamber, and if no agreement is reached through
the mediation procedure, the Chamber of Deputies and the Senate decide in joint session, with the vote
of at least three-fourths of Deputies and Senators. The revision is final after its approval by a
referendum held within 30 days after adoption of the bill or proposal for revision.

7 Provisions of the Constitution on the national, independent, unitary and indivisible character of the
Romanian State, the republican form of government, territorial integrity, judicial independence, political
pluralism and ofﬁcial language shall not be subject to revision. Also, no revision shall be made if it
results in the suppression of the citizens’ fundamental rights and freedoms, or of the safeguards thereof.
The Constitution shall not be revised during a state of siege or emergency, or in time of war.



[Article 146 subparagraph a) of the Constitution] and of the revision law enacted by
Parliament [Article 23 of Law No. 47/1992].

In what regards provisions concerning the Constitutional Court’s organization and
operation which are not set forth in constitutional texts, that is provisions embraced
only by Law No. 47/1992, such can be amended and supplemented through another
organic law. If that should be the case, there is no normative act or requirement that
Parliament would have to consult with the Constitutional Court. But it is possible that
the Constitutional Court is requested to review the constitutionality of such law either
before its promulgation [Article 146 subparagraph a), first sentence, of the
Constitution], or after its entry into force [Article 146 subparagraph d) of the
Constitution].

In this context, it is also relevant to mention the fact that regulations establishing the
Constitutional Court’s powers are now flexible: at this moment, the Court may be
entrusted with new powers under its organic law, without amending the Constitution,
which makes it possible for the ordinarg/ legislature to intervene where new situations
may have arisen in institutional life'®. The possibility was created following the
revision of the Constitution'” in 2003, which also resulted in the amendment of the
article that had previously contained an exhaustive inventory of the Constitutional
Court’s powers, with a specific provision in that sense [Article 146 subparagraph 1)]*°.
In other words, if a limitation of the Courts’ prerogatives is only possible through a
revision of the Constitution, supplementation of powers is permitted, however, only
under the Court’s organic law”'

Two such powers of the Constitutional Court are regulated under Law No. 47/1992, i.e.
an ex officio constitutionality review of the law for revision of the Constitution, once
enacted by Parliament [Article 23 of the Law]| and the constitutionality review of
resolutions adopted by the Plenary of the Chamber of Deputies, by the Plenary of the
Senate, and by the Plenary of both Chambers of Parliament, at the request of the
President of either of the two Chambers, a parliamentary group or at least 50 deputies or
at least 25 senators [Article 27 of Law No. 47/1992, as amended by Law No.
177/2010*].

When the Constitutional Court was requested to examine the constitutionality of the
law (henceforth to be cited as Law No. 177/2010) amending certain provisions of its
own organic law, including the introduction of new powers, it gave a teleological
interpretation of provisions under Article 146 subparagraph 1) of the Constitution,
according to which the Constitutional Court “also fulfils other prerogatives as
provided by the Court’s organic law”. By its Decision No. 1106/20107, the

'8 1. Muraru, in The Constitution of Romania — Comments on articles, op. cit., p. 1418.

' The Law for the revision of the Constitution of Romania No. 429/2003, published in the Official
Gazette of Romania, Part I, No. 758 of 29 October 2003.

2% The Constitutional Court “carries out also other duties stipulated by the organic law of the Court”.

! According to Article 96 paragraph (1) of the Constitution, organic laws shall be adopted by the
mazj ority vote of the members of each Chamber.

; Published in the Official Gazette of Romania, Part I, No. 672 of 4 October 2010.

1bid.



Constitutional Court held that the criticism invoked by the authors of the request (40
senators), claiming that the possibility afforded by subparagraph 1) of Article 146 of
the Constitution (which was introduced, as shown above, at the revision) had actually
referred to “other powers” than the constitutionality review, was unfounded. Had it
been the constituent legislature’s will to vest the Constitutional Court with other
functions, different from the review of conformity with the Basic Law, regardless of
its form, such will ought to have been materialized as an express norm specifying the
nature of these powers. Nevertheless, it follows from a systematic interpretation of all
constitutional provisions, in their entirety, and from those under Article 146,
containing just one paragraph which lists the Constitutional Court’s powers, that the
constituent legislature chose to institute only tasks of the same legal nature, so that the
Constitutional Court’s material competence was restricted to the constitutionality
review, exclusively.

Law No. 47/1992 on the organization and operation of the Constitutional Court was
amended and supplemented in three rounds (by Law No. 138/1997%*, Law No.
232/2004*° and Law No. 177/2010°%). The most substantial amendments have resulted
from the revision of the Constitution, whereby the Constitutional Court powers and
effects of decisions rendered in exercising such powers were reconsidered with the sole
purpose of strengthening its role, namely to guarantee the supremacy of the Basic Law.

4. Is the Constitutional Court vested with review powers as to the
constitutionality of Regulations/ Standing Orders of Parliament and,
respectively, Government?

a) Review of Regulations on the organization and operation of Parliament

Pursuant to Article 64 paragraph (1), first sentence, of the Constitution of Romania,
“the organization and operation of each Chamber shall be governed by its own
regulations”. Parliamentary rules of procedure do not fall into the category of laws:
unlike laws, the former can only envisage the Chambers’ internal organization and
operation; moreover, they are not adopted under the principle of bicameralism and are
not subject to promulgation by the President of the Republic. However, according to
Article 76 paragraph (1) of the Constitution, resolutions made by the Chambers shall be
adopted, similar to organic laws, with a majority vote of the members of each Chamber,
in order to ensure to the widest extent possible the expression of the will of Deputies
and, respectively, Senators in regard of such regulations.

According to Article 146 subparagraph c¢) of the Constitution, the Constitutional Court
“adjudicates on the constitutionality of regulations of Parliament [...]”. The terms and
conditions for the exercise of this power are governed by constitutional provisions and
the Law on the organization and operation of the Constitutional Court (as regards

* Law No. 47/1992 on the organization and operation of the Constitutional Court, as amended and
supplemented by Law No. 138/1997, was republished in the Official Gazette of Romania, Part I, No.
187 of 7 August 1997; thereafter it was amended and supplemented by Law No. 232/2004, and
republished in the Official Gazette of Romania, Part I, No. 643 of 16 July 2004.

> Published in the Official Gazette of Romania, No. 502 of 3 June 2004.
** Republished in the Official Gazette of Romania, No. 672 of 4 October 2010.



requirements for lodging a request, subject-matter of the constitutionality review,
conduct of proceedings and adjudication, as well as the effects of decisions rendered).

The Court’s review in the instance is an abstract one, and is exercised over a
normative act which is already in force (therefore, a posteriori), at the request of
certain qualified subjects, namely: the President of either of the two Chambers, a
parliamentary group, at least 50 Deputies or at least 25 Senators. As was established
in its case-law, the Constitutional Court — avowing the constitutional norms that
enshrine the principle of parliamentary autonomy”— held that the President and
members of one Chamber, or a parliamentary group from one Chamber are not

entitled t(z)grequest an examination of the constitutionality of Regulations of the other
Chamber™.

With regard to common Regulations of the two Chambers, a request for reviewing the
constitutionality thereof may come up from either Deputies or Senators, or both. The
Constitutional Court has rendered several decisions on the constitutionality of the
Rules of Parliament. For example, by its Decision No. 95/1998%, the Constitutional
Court found unconstitutional the provisions of one article in the Regulations on the
joint sessions of the Chamber of Deputies and the Senate, at the request of only a
group of 27 Senators.”’

The object under review may be the provisions of Parliament Regulations, i.e. Rules
of each Chamber or both of them (in joint sessions). The request may refer to all of, or
certain rules, in whole or in part. The Constitutional Court was thus requested to
review the constitutionality of regulations of Chamber of Deputies and Senate, in their
entirety, by the respective Presidents®'. Having examined all of these provisions, the
Court declared unconstitutional 28 provisions in Regulations of the Chamber of
Deputies, and 39 provisions in Regulations of the Senate.

*7 Articles 61 and 64 of the Constitution, regarding the role and structure of Parliament, as well as
internal organization of each Chamber of Parliament; this principle is materialized as threefold, i.e.
re%ulatory, institutional, and financial autonomy.

The Constitutional Court held that each Chamber is entitled to set within the limits and in
compliance with constitutional provisions, rules of organization and operation, which in their substance,
form the Regulations of each Chamber. From this perspective, no public authority can dispose on the
matters referred to Parliament, and also none of the Chambers of Parliament may decide on the same
issues for the other Chamber. In consideration of the above said, the Court held that “even if the
constitutional provisions do not expressly state, legal considerations set forth, reconfirming the
autonomy of the Chambers of Parliament, demonstrate the lack of active quality of members of any of
the Chambers of Parliament in controlling the provisions of Regulation of the other Chamber”.
(Decision No. 1009/2009, published in the Official Gazette of Romania, No. 542 of 4 August 2009; see
also Decision No. 68/1992, published in the Official Gazette of Romania, Part I, No. 12 of 19 January
1994).

* Published in the Official Gazette of Romania, No. 260 of 13 July 1998.

30 G. Kozsokar, “The effects of Constitutional Court decisions during the control of constitutionality
of the Parliament’s Regulations”, communication presented at the Franco-Romanian Constitutional
Da?/s, Sixth Edition, Bucharest, 2000.

*" Decisions No. 45/1994 and No. 46/1994, published in the Official Gazette of Romania, Part I, No.
121 of 27 May 1994.



The Court’s review also extends over resolutions amending or supplementing the
regulations of Parliament, or any normative acts adopted by the Chambers of
Parliament whose provisions envisage the organization and operation of Parliament as a
whole, or of each Chamber. In that regard, the Constitutional Court ruled that it had no
authority to review the constitutionality of the manner of interpretation or application of
the Parliament’s Regulations. By virtue of the principle of regulatory autonomy,
enshrined in Article 64 paragraph (1) first sentence of the Constitution, the Chambers of
Parliament have exclusive competence in construing the normative content of their own
regulations and to decide on the manner of application thereof; furthermore, any breach
against such regulations must be ascertained and resolved only by parliamentary
channels and procedures [Decisions of the Constitutional Court No. 44/ 19932, No.
98/1995%%, No. 17/2000°*, No. 47/2000>°]. Likewise, the Court, while noting that in
some cases criticism was rather directed at certain provisions of the Regulations as
being incomplete or inadequate in their wording, and stressing the need to have these
supplemented or amended, it found that such criticism exceeded its powers®.

In exercising this power of review, the Constitutional Court handed down 15
decisions in which, on admission of the petition, held the impugned provisions from
the Regulations of Chambers of Parliament as being unconstitutional (four decisions
in 1994, one decision in 1998, one decision in 2004, three decisions in 2005, one
decision in 2006, two decisions in 2007, two decisions in 2008, and another decision
in 2009).

Thus, for example37, the Constitutional Court has found that Article 170 paragraph
(2) of the Senate Regulations was contrary to Article 64 paragraph ( 1)38 of the
Constitution because it “establishes obligations for legal subjects other than those to
which the organization and operation of this Chamber of Parliament refers”. That has
been the Court’s constant case-law, in the sense that Regulations of the Chambers of
Parliament, being enacted by resolutions which concern the Chamber’s internal
organization, can only determine rights and obligations in regard to MPs, as well as
authorities, officials and civil servants, as the case may be, depending on their
constitutional relationship with that Chamber®”,

By another decision, the Court held that provisions of Article 40 paragraph ( 1)40 of
the Regulations on the joint sessions of the Chamber of Deputies and the Senate*'are

32 Published in the Official Gazette of Romania, Part I, No. 190 of 10 August 1993.

33 Published in the Official Gazette of Romania, Part I, No. 248 of 31 October 1995.

3* Published in the Official Gazette of Romania, Part I, No. 40 of 31 J anuary 2000.

33 Published in the Official Gazette of Romania, Part I, No. 153 of 13 April 2000.

3% Decision No. 317/2006, published in the Official Gazette of Romania, Part I, No. 446 of 23 May
2006.

37 Decision No. 601/2005, published in the Official Gazette of Romania, Part I, No. 1022 of 17
November 2005.

¥ According to which the “organization and operation of each Chamber shall be regulated by its own
orders. Chambers’ financial resources are provided in the budgets approved by them’.

** For instance: Decisions Nos. 45 and 46 of 17 May 1994, published in the Official Gazette of
Romania, Part I, No. 131 of 27 May 1994 and Decision No. 317 of 13 April 2006, published in the
Official Gazette of Romania, Part I, No. 446 of 23 May 2006.

0 “Inn the event of a tie vote, the vote of the President who chairs the works of a joint session shall be
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unconstitutional, as such afforded onto the President of the Chamber who chairs the
meeting a decisive role in the event of tie votes, which is contrary to constitutional
provisions relative to the majority required for the adoption of acts*, which do not
contain any such stipulations.

In exercising the said powers, the Court also declared®’ unconstitutional the
provisions of Article 155 paragraph (3) of the Regulations of the Chamber of
Deputies, according to which a request to institute criminal prosecution of members
of the Government “/...] is to be adopted by a vote of at least two thirds of the
Deputies”, as being contrary to Article 76 paragraph (2) of the Constitution, which
reads: “(2) Ordinary laws and resolutions shall be passed by the majority vote of the
members present in each Chamber”. For the same reasons, counterpart provisions in
the Senate’s Regulations were also found unconstitutional ™.

By Decision No. 148/2007*, the Constitutional Court stated that provisions of Article
157 paragraph (2) of the Senate’s Regulations*® are constitutional insofar as the Prime
Minister is not obligated, following the adoption of a simple motion by the Senate, to
propose dismissal of the member of Government whose activity was targeted by the
motion. On that occasion, giving the interpretation of Article 112 of the Constitution,
according to which: “(1) The Government and each of its Members are subject to the
obligation to answer the questions or interpellations raised by deputies or senators,
as prescribed by the Standing Orders of the Chambers of Parliament. (2) The
Chamber of Deputies or the Senate may carry a simple motion expressing their
position as to a matter of domestic or foreign policy or, as the case may be, a matter
which was the object of interpellation”, the Court ascertained that these constitutional
provisions require the Government and other public administration bodies, within the
framework of parliamentary control, to provide information and documents requested
from them by the Chamber of Deputies, the Senate, or parliamentary committees,
through their respective presidents. Furthermore, the Government and each of its
members are obliged to respond to questions or interpellations made by Deputies or
Senators, under the terms provided in the Regulations of the Chambers of Parliament.
The parliamentary regulations may stipulate conditions in which such answers must
be given, but cannot establish an obligation for the Government or its members to
take certain concrete measures that MPs may consider to be necessary in that instance.
According to paragraph (2) of Article 112 of the Constitution, by adopting a simple
motion, the Chamber of Deputies or the Senate express their position on a matter of
domestic or foreign policy or, where appropriate, on an issue subject to interpellation.
However, the constitutional text does not allow for either of the Chambers of

decisive.”

“! Approved by Resolution No. 4/1992 of the Parliament of Romania, published in the Official
Gazette of Romania, Part I, No. 34 of 4 March 1992.

*2 Article 76 of the Constitution, on the adoption of laws and resolutions.

* Decision No. 989/2008, published in the Official Gazette of Romania, Part I, No. 716 of 22 October
2008.

* Decision No. 990/2008, published in the Official Gazette of Romania, Part I, No. 716 of 22 October
2008.

* pyblished in the Official Gazette of Romania, Part I, No. 162 of 7 March 2007.

% Approved by Resolution No. 28 of 24 October 2005 of the Senate of Romania, published in the
Official Gazette of Romania, Part I, No. 948 of 25 October 2005.
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Parliament, having expressed its position through the motion adopted, to also decide
on concrete, obligatory steps to be taken by the Government, such as dismissal of one
of the ministers, nor does it authorize the Chambers to provide such a possibility in
their regulations.

In other two decisions handed down in 2005, the Court, acknowledging the
unconstitutionality of certain provisions in the Regulations of the Senate and,
respectively, the Chamber of Deputies, has established the meaning of the phrase
“political configuration” which 1s, according to Article 64 paragraph (5) of the
Constitution, the basis for making-up the composition of the Standing Bureau of each
Chamber of Parliament. The Court held that the constitutional text unequivocally
leads to the conclusion that the political configuration of each Chamber means its
composition as resulted from the elections, based on the proportion each
parliamentary group has in respect of all the members of that Chamber. Also the
President of the Chamber of Deputies and the President of the Senate will be
designated by virtue of the same political configuration, whose source is the electoral
body’s will. The vote given for the election of the President of that Chamber is a
political vote, and it cannot be cancelled unless the group which proposed him has
required a political revocation, or in case such revocation is a sanction, when this
group or another component of the Chamber has required that the President be
replaced for having committed acts which entail legal liability. However, replacement
1s only possible with another person from the same parliamentary group, as they
cannot be deprived of their right to the President’s position, once it was acquired by
virtue of the election results, and in respect of the principle of political configuration.

The meaning of this wording, as established in the above-mentioned decisions, has
been once more invoked in a recent decision*® of the Constitutional Court, in which
Article 64 paragraph (5) of the Constitution was examined in relationship to
provisions of Article 64 paragraph (3), respectively Article 64 paragraph (2), second
sentence, of the Constitution, concerning the organization of parliamentary groups
and election of the other members of the Standing Bureau; these constitutional texts
establish different rules, distinct from those imposed under Article 64 paragraph (2),
first sentence, of the Constitution, relative to the election of the President of either of
the two Chambers of Parliament. Thence, the Court held that movements affecting the
structure of current parliamentary groups, as a result of a split-off that may have
occurred from the parties represented by each group, or migration of MPs from one
group to another, or departure from a group without affiliation to another, mutations
which are possible insofar as the Constitution expressly affirms that any imperative
mandate shall be null, all these cannot remain without consequences on the
representation of parliamentary groups in the Standing Bureau. That is why, unlike
the President of each Chamber, who is elected for the duration of that Chamber’s
term, the other members in the Standing Bureau are elected according to Article 64
paragraph (2), second sentence, of the Constitution, namely at the beginning of each

" Decisions No. 601/2005 and No. 602/2005, published in the Official Gazette of Romania, Part I,
No. 1022 of 17 November 2005, respectively, in the Official Gazette of Romania, Part I, No. 1027 of 18
November 2005.

* Decision No. 1490/2010, published in the Official Gazette of Romania, Part I, No. 861 of 22
December 2010.
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session, in accord with the composition of parliamentary groups at that particular
time. And that specific constitutional text, which is related to Article 69 paragraph (2)
of the Constitution, ensures that the composition of the leading structures of each
Chamber of Parliament will reflect the political restructuring taking place in
Parliament, a phenomenon which, similar to political developments in society, cannot
be stopped.

By the same decision, handed down in late 2010%, the Constitutional Court has
established that the provisions of Article 12 of the Regulations of the Chamber of
Deputies, as amended by Resolution No. 26/2010 of the Chamber of Deputies, which
expressly provide for the possibility of creation of parliamentary groups made up of
independent Deputies or Deputies who became independent, and also another rule
subject to which Deputies that had become independent during a parliamentary term
can set up just one single parliamentary group, while observing the minimum number
of 10 Deputies required for its setting up, are constitutional. Thus, the Court, while
recalling its established case-law™ regarding the unrestricted possibility of MPs to
switch from one parliamentary group to another, to join a parliamentary group or form
a group of independent parliamentarians, has always sanctioned in such instances
those regulatory provisions placing limitations on this right, essentially considering
such norms inconsistent with Article 69 paragraph (2) of the Constitution, which
rejects any form of imperative mandate. Furthermore, recalling its Decision No.
47/2000° 1, whereby it held that “the lack of legal regulations in respect of the
possibilities and conditions for the organization into parliamentary groups of those
Deputies who have resigned from other parliamentary groups does not amount to
violation of any constitutional provision, but is a regulatory omission which cannot be
substituted by the Constitutional Court’s decisions”, the Constitutional Court found
that the provisions of Article 12 of the Regulations of the Chamber of Deputies, as
amended, giving expression to the provisions of Article 69 paragraph (2) of the
Constitution, according to which “any imperative mandate is null”, did nothing more
than remove the regulatory omission in regard of which the Court had been appealed
prior to rendering the latter decision.

b) Constitutionality review of acts concerning the organization and operation of the
Government

Normative acts governing the organization and operation of the Government are
subject to constitutionality review exercised by the Constitutional Court to the extent
that they are acts of primary regulation — laws or ordinances. Thus, Law No. 90/2001
on the organization and operation of the Romanian Government and Ministries >, in
its entirety, constituted the subject matter of an exception of unconstitutionality. Since
the criticism was not targeted against issues of constitutionality, but regulatory

49 1.
Ibid.

> Decision No. 44/1993, published in the Official Gazette of Romania, Part I, No. 190 of 10 August
1993, Decision No. 46/1994, published in the Official Gazette of Romania, Part I, No. 131 of 27 May
1994, Decision No. 196/2004, published in the Official Gazette of Romania, Part I, No. 417 of 11 May
2004.

>! Published in the Official Gazette of Romania, Part I, No. 153 of 13 April 2000.

*2 Published in the Official Gazette of Romania, Part I, No. 164 of 2 April 2001.
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omissions, the Constitutional Court, by Decision No. 449/2005°, rejected the
exception of unconstitutionality of the Law No. 90/2001, essentially holding that “no
legal provision vests the constitutional court with the right to give instructions to
Parliament in respect of modification of certain texts of a law, because that would
defeat the principle of the separation of powers. Also, according to Article 2
paragraph (3) of Law No. 47/1992, the Constitutional Court cannot amend or
supplement the provisions subject to constitutionality review.”

As for the acts issued by the Government, these are decisions and ordinances,
according to Article 108 paragraph (1) of the Constitution. However, only
Government Ordinances™* can be subiject to the constitutional review carried out by
the Constitutional Court [Article 146 subparagraph d) of the Constitution and Article
29 paragraph (1) of Law No. 47/1992], such being, just like laws and parliamentary
regulations, acts of primary regulation. Government decisions are issued for the
organization of enforcement of laws [Article 108 paragraph (2) of the Constitution],
constituting acts of secondary regulation; therefore they cannot be subjected to the
constitutional review carried out by the Constitutional Court, but only to the judicial
review carried out by the courts of administrative contencious.

5. Constitutionality review: specify types / categories of legal acts in regard of
which such review is conducted.

According to Article 2 paragraph (1) of Law No. 47/1992, the Constitutional Court
ensures the constitutionality review of laws, international treaties, Parliament
regulations and Government ordinances, therefore of acts of primary regulation.

Thus, the Constitutional Court carries out the review of constitutionality of organic
and ordinary laws — before promulgation [Article 146 subparagraph a) the first
sentence of the Constitution]” or after their entry into force [Article 146

>3 Published in the Official Gazette of Romania, Part I, No. 891 of 5 October 2005.

** In accordance with provisions of Article 115 paragraph (1) of the Constitution, “the Parliament may
pass a special law enabling the Government to issue ordinances in fields outside the scope of organic
laws” and, according to Article 115 paragraph (4) of the Constitution, “the Government can only adopt
emergency ordinances in exceptional cases, the regulation of which cannot be postponed, and has the
obligation to give the reasons for the emergency status within their content; referring to Government
ordinances, the Court held in its jurisprudence that the administrative body, in developing such
normative acts, exercises a delegated power which by its nature falls within the legislative competence
of Parliament. Therefore, the ordinance is not a law in the formal sense, but an administrative act
pertaining to the area of laws, assimilated to a law through the effects produced, while observing the
substantive criterion in that regard. Consequently, since a normative legal act, in general, is defined by
both form and content, the law, in its broader meaning, also comprizing assimilated acts, is the result of
combined substantive and formal criteria (Decision No. 120/2004, published in the Official Gazette of
Romania, Part I, No. 296 of 5 April 2004).

>> Within this type of review, the Court cannot solve the problem of the constitutionality of a law in
force. Thus, by Decisions No. 233 of 20 December 1999, published in the Official Gazette of Romania,
Part I, No. 638 of 28 December 1999, and No. 89 of 26 January 2010, published in the Official Gazette
of Romania, Part I, No. 115 of 19 February 2010, the Court rejected the petitions of unconstitutionality
as being inadmissible, because the laws challenged had already been promulgated, and the respective
petitions were made after the expiration of the statutory term. Nonetheless, a particular case is reflected
in Decision No. 975/2010, where, despite the fact that the petition of unconstitutionality was brought
within the statutory two-days deadline prescribed by Law No. 47/1992, the challenged law had already
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subparagraph d)]°, of treaties or other international agreements before their
ratification by Parliament [Article 146 subparagra?h b) of the Constitution and
Article 24 of Law No. 47/1992], or after ratification °’ [Article 146 subparagraph d)
in relation to Article 147 paragraph (3) of the Constitution and to Article 26 paragraph
(3) of Law No. 47/1992], of Parliament regulations in force [Article 146
subparagraph c)], as well as of Government ordinances in force[Article 146
subparagraph d)].

As regards the procedure for revision of the Constitution (implicitly, constitutional
laws), the Constitutional Court shall decide ex officio, both on the initiatives to revise
the Constitution [Article 146 subparagraph a) second sentence] and on the law for
revision after its adoption by Parliament [Article 23 of Law No. 47/1992].

The constitutionality review can be exercised a priori (concerning: laws passed by
Parliament, before their promulgation, respectively, in the case of laws for revision of
the Constitution, before their being subjected to approval by referendum, as well as
treaties or international agreements, before their ratification by Parliament) or a
posteriori [concerning: treaties and international agreements after ratification
(ratification law), parliamentary regulations, laws and ordinances in force].

been promulgated by the President of Romania and published in the Official Gazette of Romania, so
that it was in force on the date of adjudication by the Court. On that occasion, the Court held that it
cannot reject the objection of unconstitutionality as inadmissible strictly on account that the law was
promulgated, because the objection of unconstitutionality had been made within the statutory deadline.
The Court also held that regardless which form of constitutional review, whether a priori or a
posteriori, such may be carried out, in all instances, only in strict compliance, by the public authorities
concerned, with Law No. 47/1992, as well as with the provisions of Regulations of the two Chambers of
Parliament, that because depriving either form of constitutional review of its substance is inconceivable
in a State of law.

Likewise, bills or legislative proposals, or amendments cannot be subject matter of this type of
review. By its Decision No. 42/1993, the Court stated that Article 146 subparagraph a) the first sentence
of the Constitution refers to the “review of constitutionality of laws before their promulgation, which
means that the law was passed by Parliament, in the form in which was adopted” and not to “a text of a
bill or amendment proposed to Parliament, but not adopted by it, because in the latter case it is not a
text of a ‘law’. Consequently, the Constitutional Court has no jurisdiction to review the constitutionality
of the text of bills, legislative proposals and amendments submitted to Parliament, but not adopted by it,
as is the case of this petition regarding Article 30" of the bill which, following its adoption by
Parliament, has become the ‘Law amending and supplementing the Law No. 35/1992 on foreign
investments ™.

*% By resolution of exceptions of unconstitutionality raised before the courts of law or commercial
arbitration or of exceptions of unconstitutionality made directly by the Advocate of the People.

>7 Before the revision of the Constitution in 2003, the Constitutional Court could verify only the law
ratifying the treaty or international agreement, either through a priori review or through a posteriori
review. After revision of the Constitution, by virtue of this new task added to the competence of the
Constitutional Court, the constitutionality review can be carried out in two stages, on two separate legal
acts: pursuant to Article 146 subparagraph b), international treaties or agreements that Romania intends
to ratify can be verified before their actual ratification, while according to Article 146 subparagraph a)
and subparagraph d), respectively, laws ratifying international agreements and treaties can be reviewed
before their entry into force or by incidental proceedings. The norms that govern this specific power
should be correlated to the provision contained in Article 11 paragraph (3) of the Constitution,
according to which “Where a treaty to which Romania is to become party comprises provisions
contrary to the Constitution, ratification shall only be possible after a constitutional revision”.
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Within the a priori review, the Court’s scrutiny takes into the provisions mentioned in
the reference act, as well as into those that necessarily and obviously cannot be
dissociated thereof, which is a different rule from that applicable in the a posteriori
review of the constitutionality of laws and ordinances in force, that because, in the
latter case, only where the exception is admitted shall the Court also decide on the
constitutionality of other provisions of the challenged act which necessarily and
obviously cannot be dissociated from the provisions mentioned in the referral.
Therefore, while conducting an a priori review, even if the impugned text is not found
unconstitutional, the Court may extend ex officio the object of the request of
unconstitutionality to other legal texts as well, however, the findings of the Court
regarding the necessary and obvious link between the legal norm being challenged
and that to which 1t extends its review, is a condition sine qua non for furthering its
scope of review. The reason for these differentiated legal provisions concerning the a
priori review and the a posteriori review resides in the particular importance of the
former, in that the Constitutional Court, by its decision, can eliminate certain legal
texts (other than those in whose regard the petition was formulated, but having an
obvious, necessary connection to its subject matter) even prior to the promulgation,
publication and entry into force of that specific law.

The review of constitutionality can be either abstract, meaning that its subject matter
bears on legal provisions which are scrutinized in the absence of an applicable case,
or concrete, which implies that the legal norm under examination is applied to a
particular case. The a priori review has an abstract nature, while the a posteriori
review can be concrete — when the Court decides on exceptions of unconstitutionality
of laws and ordinances raised before the courts of law or commercial arbitration, and
on exceptions of unconstitutionality of laws and ordinances raised directly by the
Advocate of the People®®, or abstract, when the Court decides on the constitutionality
of Parliament regulations.

8 [drticle 146 subparagraph d) second sentence, introduced upon the revision of the Constitution;
this is a legal instrument made available to the Advocate of the People as an institutional intervention in
order to carry out his task of defending the citizens’ rights and fundamental freedoms. The
constitutional wording according to which the direct complaint whereby the Advocate of the People
may refer to the Constitutional Court for the examination of the constitutionality of laws and ordinances
is termed as an “exception” has been criticized as inappropriate, this because it is rather a direct appeal
to the constitutional judge, which has been awarded into the exercise of the Advocate of the People
alone, with a view to valorizing his findings in regard of the incompatibility of certain provisions of the
laws and ordinances in force with the constitutional provisions (see Constantin Doldur, “The review of
constitutionality in the light of the new provisions of the revised Constitution”, The Constitutional Court
Bulletin No. 7/2004); in the doctrine it has been stressed that the Advocate of the People can refer to the
Court only in regard of matters falling within his sphere of activity, whereas the constitutional text of
Article 58 paragraph (1) enshrines a functional specialization of the Advocate of the People, thus
limiting his competence to that of defending the rights and freedoms of individuals; consequently, a
complaint made by the Advocate of the People which is not subsumed to this purpose oversteps his
competence, being inadmissible, and it must be rejected by the Constitutional Court. This
notwithstanding, by the Decision No. 1133/2007 rendered on an exception of unconstitutionality
directly raised by the Advocate of the People, the Court stated that “Article 146 of the Constitution does
not impose conditions [...] as to which cases the Advocate of the People is empowered to refer to the
Constitutional Court, respectively, which exceptions of unconstitutionality”.



16

In conducting this review, the Court only adjudicates on compliance of impugned
provisions with the norms of the Constitution, because pursuant to provisions of
Article 2 paragraph (2) of Law No. 47/1992, those provisions of normative acts “that
infringe upon provisions and principles of the Constitution” are unconstitutional. In
this context it should be noted that although the Law on organization and operation of
the Constitutional Court™ does not contain a specific text in that regard, exceptions of
unconstitutionality that are not targeted against a law or ordinance or provision(s) of a
law or ordinance, but solely against their interpretation or application, shall be
rejected as inadmissible, that because according to Article 126 of the Constitution,
such task falls under the jurisdiction of the ordinary courts. Of course, it does not
mean that the Court, in the exercise of its powers, cannot resort to the interpretation of
the norms upon which it adjudicates. As was shown®, in order to determine - even in
the framework of the constitutionality review - whether a legal provision is or is not
contrary to the Constitution it is first necessary to construe the content, the exact
meaning of that legal provision, and then to compare this exact meaning and content
with the provisions of the Constitution®'.

From among the powers and tasks relative to the constitutional review of normative
acts, the most significant component (materialized in the caseload) in the
Constitutional Court’s activity is the settlement of exceptions of unconstitutionality of
laws and ordinances in force raised before the courts of law or of commercial
arbitration. Thus, according to provisions of Article 146 subparagraph d) of the
Constitution and Article 29 of Law No. 47/1992, the Court shall decide®® on

> Prior to amending Law No. 47/1992 by Law No. 232/2004, Article 2 paragraph (3) final sentence of
the act expressly provided: “The Constitutional Court cannot rule on the interpretation and enforcement
of the law, but only on its meaning contrary to the Constitution”.

%" G. Kozsokar, in the “Jurisprudence of the Constitutional Court of Romania and the European
Convention on Human Rights” — the works of the National Conference, Sinaia, 15-16 June 2005, p. 53.

%! In fact, some of the decisions of the Constitutional Court — the so-called interpretative decisions —
have found certain legal provisions as being unconstitutional insofar as a certain meaning which is
contrary to the Constitution emerged therefrom, which necessarily involved a process of interpretation
of the examined norm(s). Thus, for example, by Decision No. 660/2007 (published in the Official
Gazette of Romania, Part I, No. 525 of 2 August 2007), the Constitutional Court found unconstitutional
the provisions of Article 9 of the Law No. 554/2004 on the Administrative Contentious, “insofar as they
allowed proceedings brought before the court of administrative contentious to bear, as their principal
subject matter, on finding the unconstitutionality of an ordinance or a provision in an ordinance”. Also
by Decision No. 818/2008 (published in the Official Gazette of Romania, Part I, No. 537 of 16 July
2008), the Constitutional Court, accepting the exception of unconstitutionality, found that the provisions
of Articles 1, 2 paragraph (3) and Article 27 paragraph (1) of Government Ordinance No. 137/2000 on
preventing and sanctioning all forms of discrimination, are unconstitutional “insofar as they can be
interpreted in the sense that courts have jurisdiction to annul or refuse the application of normative acts
having the force of law, considering such as being discriminatory, and to replace them with judge-
created norms or with provisions contained in other normative acts”.

%2 1t should be noted in this context that the exception of unconstitutionality is of public order, its
author not being entitled to a right of relinquish. In this respect, the Constitutional Court decided that the
exception of unconstitutionality does not rest at the discretion of the party who raised it and is not
susceptible of being covered, not even by express waiver or renunciation to its being settled by the court
(Decision No. 73/1996, published in the Official Gazette of Romania, Part I, No. 255 of 22 October
1996). Once notified, the Court must proceed to examine the constitutionality of the text criticized, the
provisions relative to suspension, discontinuance or extinction of proceedings being not applicable
(Decision No. 126/1995, published in the Official Gazette of Romania, Part I, No. 51 of 13 March
1996).
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exceptions raised before the courts of law or of commercial arbitration concerning the
unconstitutionality of a law or ordinance or a provision of a law or an ordinance in
force, which is related to the adjudication of the case at any stage of the trial
proceedings and regardless of its subject matter. The courts before which exceptions
of unconstitutionality are raised must refer to the Constitutional Court after
verification of the admissibility requirements laid down by law®’.

The constantly increasing number of cases concerning exceptions of
unconstitutionality was caused not only by the Constitutional Court having
strengthened its role and the parties having attained the exercise of democracy. More
often than not, the invocation of exceptions of unconstitutionality by the parties was
but a way-out in order to delay adjudication of their cases, given the fact that during
review proceedings in resolution of an exception of unconstitutionality by the
Constitutional Court, judicial proceedings were suspended. In order to deal with these
shortcomings, the Law No. 177/2010 amending and supplementing the Law No.
47/1992 on the organization and operation of the Constitutional Court, the Code of
Civil Procedure and the Romanian Criminal Procedure Code, has repealed the norms
concerning suspension ope legis of judicial proceedings where exceptions of
unconstitutionality are being invoked, namely the provisions of Article 29 paragraph
(5) of Law No. 47/1992, Article 303 paragraph (6) of the Criminal Procedure Code
and Article 8 paragraph (7) of Law No. 85/2006 on insolvency® proceedings, with the
consequence of fewer cases concerning exceptions of unconstitutionality being
brought to the Court.

Besides the tasks of reviewing the constitutionality of acts as shown above® , the
jurisdiction of the Constitutional Court of Romania also comprises the following
powers stipulated under Article 146 of the Constitution:

% Thus, the court of law or the court of commercial arbitration before which the exception is invoked
constitutes the first legal screening within the framework of constitutional review, whereas referral to
the Constitutional Court shall be made only when the exception of unconstitutionality satisfies the
requirements of admissibility (provided also by Article 29 of Law No. 47/1992); the causes of
inadmissibility (termed in the doctrine as “legal reasons that prevent the initiation or extension of review
proceedings on constitutionality of the law” — I. Muraru, M. Constantinescu, “Causes of inadmissibility
in constitutional jurisdiction”, Law Review No. 2/1998, p. 3) determine the legal limits of reviewability
by way of exception, being related to the Constitutional Court’s competence in exercising such review
under Article 146 subparagraph d) of the Constitution, they are mandatory and of public order.

% Within the a priori review of this law, the Court held, by Decision No. 1106/2010, that the
intervention of the law-maker whereby it repealed the suspension as of right of proceedings in cases
where exceptions of unconstitutionality have been raised actually represents an expression of the State’s
having undertaken and complied with the obligation to create a legislative framework corresponding to
its commitments under conventions. The new regulation ensures individual access to justice before
ordinary courts and also the Constitutional Court, while the parties still enjoy all the means of defence
recognized to them by law and, implicitly, the opportunity for the realization in actuality of their rights
and interests in the court. The repeal of the ope legis suspension does not impinge on their effective
right of access to the courts, as it will not hinder the realization of this right in such manner as to affect
its very substance. Moreover, the measure thus adopted strikes a fair balance between individuals with
conflicting interests, being intended to guarantee their equality of arms by establishing the legal
framework for the exercise of their legitimate rights.

% For this classification see I. Muraru, op. cit., p. 1394, respectively Ion Deleanu, Constitutional
Institutions and Procedures, C.H. Beck Publishing House, Bucharest, 2006, p. 832.



18

- It shall resolve legal disputes of a constitutional nature between public
authorities [Article 146 subparagraph e) of the Constitution];

- It shall supervise the observance of the procedure for the election of the
President of Romania and it shall confirm the returns of the ballot returns
[Article 146 subparagraph f)];

- It shall ascertain the existence of circumstances which justify the interim in the
exercise of the office of the President of Romania and it shall report its
findings to the Parliament and to the Government [Article 146 subparagraph
2)1;

- It shall give advisory opinion on the proposal to suspend the President of
Romania from office [Article 146 subparagraph h)], it shall supervise the
observance of the procedure for the organization and holding of a referendum,
and confirm its returns [Article 146 subparagraph 1)];

- It shall verify the fulfilment of the conditions for the citizens’ exercise of their
legislative initiative [Article 146 subparagraph 1)];

- It shall rule upon the challenges regarding the constitutionality of a political
party [Article 146 subparagraph k)];

- It shall review the constitutionality of decisions of the Plenary of the Chamber
of Deputies, decisions of the Plenary of the Senate and decisions of the Plenary
of the two Chambers of Parliament [Article 146 subparagraph 1)].

Except for the powers relative to the procedure for revision of the Constitution (which
are exercised ex officio), the Constitutional Court shall decide only upon referral made
by certain subjects expressly and limitedly prescribed by the Constitution and by the
Law No. 47/1992; reference acts must be made in written form and must be reasoned.
In regard of the only task exercised by the Constitutional Court ex officio, Law No.
47/1992 sets forth (concerning the initiative to revise the Constitution) that the
initiator of such revision must submit the bill or legislative proposal, alongside with
the Legislative Council’s opinion, to the Constitutional Court before approaching the
Parliament, in which case the Court shall, within maximum 10 days, decide thereupon
in a plenary session, by the vote of at least two-thirds of its members. Within 5 days
from the adoption of the law for the revision of the Constitution, the Constitutional
Court decides ex officio on the same, with the majority required béy law in case of the
review of constitutionality of initiatives to revise the Constitution®.

6. a) Parliament and Government, as the case may be, will proceed without
delay to amending the law (or another act declared unconstitutional) in
order to bring such into accord with the Constitution, following the
constitutional court’s decision. If so, what is the term established in that
sense? Is there also any special procedure? If not, specify alternatives. Give
examples.

% The review of constitutionality on both the initiative of revision and the constitutional laws
concerns, on the one hand, the degree and the extent in which that law complies with the revision
procedure (extrinsic constitutionality), as established by the Basic Law itself (the instituted constituent
power can be limited by the originary constituent power); on the other hand, it ensures the observance
of substantive limits established for the revision of the Constitution (intrinsic constitutionality).
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According to Article 147 paragraph (4) of the Constitution, the Constitutional Court
decisions are published in the Official Gazette of Romania; as of the date of
publication, they shall be generally binding and effective only for the future. In terms
of the effects of the decisions and of the obligations incumbent upon the legislative
authority (whether the primary legislator, that is Parliament, or the delegated
legislator, that is the Government), the said constitutional article makes a distinction
depending on the nature of the power based on which the decision of
unconstitutionality was rendered.

Thus, where the Court declares the unconstitutionality of laws, before their
promulgation [Article 146 subparagraph a) of the Constitution], the Parliament must
re-examine those provisions in order to bring them into accord with the Constitutional
Court”’decision. In this respect, Law No. 47/1992 determines the Court’s obligation to
communicate the decision whereby it has found the law unconstitutional to the
Presidents of both Chambers of Parliament and to the Prime Minister, in order to open
the procedure for re-examination of the law, so as to comply with provisions of
Article 147 paragraph (2) of the Constitution, Article 20 paragraph (3) of Law No.
47/1992, republished, as well as the provisions contained in the Regulations of the
two Chambers of Parliament®®. The Constitution does not establish a deadline in
which Parliament should proceed in order to eliminate unconstitutionality flaws found
by the Constitutional Court, thus it cannot be compelled to legislate®. In 2010,
however, the Chamber of Deputies amended its Regulations70, by incorporating a
number of rules and time-limits as regards the procedure to be followed in the event
of a finding of unconstitutionality of certain legal provisions by the Court (both within
a priori and a posteriori review)’'. Thus, according to Article 134 of the Chamber of
Deputies' Regulations, in cases of unconstitutionality of laws prior to their
promulgation, and where the Chamber of Deputies was the first Chamber notified, the
Standing Bureau, in its first meeting held after the publication of the Constitutional
Court's decision in the Official Gazette of Romania, shall notify the Committee for
Legal Affairs, Discipline, and Immunities and the specialized Standing Committee
which was notified in first instance with the draft law or the legislative proposal, in
order to reconsider the provisions declared unconstitutional. The same procedure
applies also in the situation where the relevant provisions are remitted by the Senate,
having acted as the first Chamber notified. The deadline set by the Standing Bureau
for the report drafting by the mentioned committees may not be longer than 15 days,
such report shall be included in the agenda on a priority basis, and adopted with the
majority required by the ordinary or organic nature of the legislative initiative subject
to re-examination. Upon re-examination, the necessary technical-legislative

67 Article 147 paragraph (2) of the Constitution.

% The decision shall be communicated also to the President of Romania in order to avoid intempestive
promulgation of a law declared unconstitutional (and, where the challenged legal provisions were found
constitutional, for the President to promulgate the law within 10 days from the date when the Court’s
decision was communicated).

% See T. Draganu, “Legal consequences of Constitutional Court decisions in the light of the revised
Constitution”, Public Law Journal No. 1/2004, p. 78.

" Decision No. 14/2010, published in the Official Gazette of Romania, Part I, No. 397 of 15 June
2010.

! Until now, the Senate has not taken action to amend its Regulations to that effect.
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correlations will be done and, after adoption, said provisions are sent to the Senate, if
the latter is the decision-making Chamber.

In the event of a finding of unconstitutionality of a treaty or international agreement,
based on Article 146 subparagraph b) of the Constitution (that is, within an a priori
review), such cannot be ratified’?. As for the decision rendered under a posteriori
review [according to Article 146 subparagraph d) of the Constitution], the Law No.
590/2003 on treaties” establishes in Article 40 paragraph (4), second sentence that if
the Constitutional Court, in fulfilling its review powers, decides that the provisions of
a treaty which is in force are unconstitutional, the Ministry of Foreign Affairs,
together with the ministry or institution under whose jurisdiction falls the main area
regulated by that treaty, shall take steps, within 30 days, to initiate the necessary
procedures for the treaty renegotiation or validity termination as against the Romanian
party or, as applicable, for the revision of the Constitution.

In case of an a posteriori review [according to Article 146 subparagraph d) of the
Constitution], the provisions of laws and ordinances in force, and those of regulations
found to be unconstitutional, shall cease their legal effects within 45 days from
publication of the Constitutional Court’s decision if, during this period, the Parliament
or Government, as the case may be, do not bring the unconstitutional provisions in
line with the provisions of the Constitution. During this period, the provisions found
unconstitutional are suspended de jure. The decision of the Constitutional Court in
respect of the Regulations of Parliament shall be notified to the Chamber whose
Regulations have been examined so that, where certain provisions thereof have been
found unconstitutional, such may take steps to re-examine these provisions within 45
days, in order to bring them into accord with the provisions of the Constitution.
Decisions whereby the Court has found laws, ordinances or provisions of laws or
ordinances in force as being unconstitutional shall be communicated to the two
Chambers of Parliament and to the Government, as well as — for information purposes
— to the public authorities concerned. The only sanction for failure to comply with the
deadline of 45 days, and with the obligation set forth by the constitutional norm of
reference, is that the text found to be unconstitutional shall cease its legal effects upon
expiry, which makes the effect of the Court’s decision similar to repeal in that respect.
According to Article 134 of the Chamber of Deputies' Regulations74, in cases of
unconstitutionality of provisions of the laws and ordinances in force, as well as of
those of Regulations which pursuant to Article 147 paragraph (1) of the Constitution
cease their legal effects within 45 days from the publication of the Constitutional
Court's decision (term during which these are suspended de jure), and in the event that
the Chamber of Deputies was the first Chamber notified, the Chamber's Standing
Bureau shall notify the Committee for Legal Affairs, Discipline, and Immunities, and
also the specialized standing Committee under whose scope of activity the respective
legal norm falls, in order to re-examine the provisions, thus harmonizing them with
the provisions of the Constitution. The reviewed provisions shall be included in a

> Article 147 paragraph (3) of the Constitution.

> Published in the Official Gazette of Romania, Part I, No. 23 of 12 January 2004.

™ Introduced by Decision No. 14/2010, published in the Official Gazette of Romania, Part I, No. 397
of 15 June 2010.
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legislative initiative, which 1s distributed to the Deputies and, after expiry of the 7-day
deadline, inside which amendments may be submitted, the two committees shall, no
later than 5 days, draft a report on that legislative initiative, which is taken for debate
and adoption by the Plenary of the Chamber of Deputies. Such legislative initiative
must be adopted with the majority required by the nature of the legal norm in question
and thereafter sent to the Senate.

In practice, one may note that the timely reaction of the primary or delegated law-
maker in regard of modification of the law (or of the other act declared
unconstitutional) and its harmonization with the Basic Law, in accordance with the
Constitutional Court’s decision, also depends on the constitutionally loyal conduct of
these authorities. The Constitutional Court cannot compel them to legislate, neither
can it substitute them for purposes of amending or supplementing the norm whose
constitutionality has been reviewed. That because, in every instance of adjudication
on normative acts being submitted to review, the Court’s examination is exclusively
related to i1ssues of constitutionality, Article 2 paragraph (2) of Law No. 47/1992
establishing in this respect that the provisions of acts that are being subject to review
by the Court, and which infringe the provisions or principles of the Constitution, are
unconstitutional. The Court cannot amend or supplement the legal texts impugned,
therefore it cannot replace the legislator, it cannot interpret and apply these texts in
the instant cases, thus not being able to substitute itself for the ordinary courts or the
High Court of Cassation and Justice, which, according to Article 126 paragraph (3) of
the Constitution, “ensures the uniform interpretation and application of the laws by
all other courts, according to its competence”; likewise, it cannot proceed to
comparing legal norms to each other or to relating the conclusion that would arise
from such comparison, to constitutional texts and principles.

In this context, one should mention a few situations when the Constitutional Court of
Romania was requested to look into how the Romanian Parliament brought a law in
accord with the decision handed down within its a priori review. Thus, by Decision
No. 419/20057, upon request by the President of Romania concerning the manner in
which the Romanian Parliament brought in line the provisions of the Law on reform
in the areas of property and justice as well as certain adjacent measures, with the
Decision No. 375/200576, the Court found that such harmonization had been
accomplished.

In other instances, the Court found that the flaws of unconstitutionality had been
perpetuated in the new normative act adopted by Parliament, for which reason it
declared also the new text as being unconstitutional. Thus, by Decision No.
1018/201077, taking into consideration its previous decision (no. 415/2010) and the
Parliament’s obligation to adjust the unconstitutional provisions with those of the
Basic Law, the Court decided that “adoption by the legislature of norms contrary to
what the Constitutional Court established by its decision, whereby it tends to maintain
the legislative solution tainted by unconstitutionality flaws, is contrary to the Basic

” The Official Gazette of Romania, Part I, No. 653 of 22 July 2005.
76 The Official Gazette of Romania, Part I, No. 591 of 8 July 2005.
7 The Official Gazette of Romania, Part I, No. 511 of 22 July 2010.
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Law. However, in a State of law, such as Romania has been proclaimed in Article 1
paragraph (3) of the Constitution, public authorities do not enjoy any autonomy in
relationship to law, as the Constitution establishes in Article 16 paragraph (2) that
nobody is above the law, and in Article 1 paragraph (5) that compliance with the
Constitution, its supremacy and the laws shall be obligatory.” That is the only
instance in the Court’s case-law where it was in a position to ascertain that Parliament
did not bring a law in accord with one of its decisions.”

Likewise, the Constitutional Court of Romania censured the legislative procedure
used by the Government, in that the provisions of a normative act which had been
repealed being declared unconstitutional — Government Emergency Ordinance
n0.37/2009 — continued to produce effects in the form of a new act - Government
Emergency Ordinance no0.105/2009 — which took over, with only insignificant
changes, the entirety of initial provisions concerning the matter. On that occasion’,
the Court decided that such situation “calls into question the constitutional conduct, of
a legislative nature, of the Executive in its relation to the Parliament and, last but not
least, to the Constitutional Court.”

Through the reasoning to some of its decisions, especially in its recent case-law, the
Court determined the manner in which such are to be enforced by the primary,
respectively the delegated law-maker. Thus, for example, by Decision No.
415/2010", the Constitutional Court found unconstitutional certain provisions of Law
No. 144/2007 on the setting up, organization and operation of the National Integrity
Agency; in the statement of reasons to the decision, while noting that the provisions
of Article 147 paragraph (1) of the Constitution distinguish — in regard of the
obligation to bring the unconstitutional provisions in accord with those of the
Constitution — between the competence of the Parliament, for provisions of laws, on
the one hand, and that of the Government, for provisions of its ordinances, on the
other hand, the Court held that “for the period of 45 days after publication in the
Official Gazette of Romania of this decision, the Government cannot adopt an
emergency ordinance with a view to bringing into accord the provisions of Law No.
144/2007, found as unconstitutional, with the provisions of the Constitution, however
1t may initiate a draft law in line with those established by this decision”. Within the
specified deadline, the Government adopted a draft law in emergency procedure.
Once the Court was requested by the President of Romania, in the framework of the a
priori review, to examine the law subsequently enacted (Law concerning integrity in
the exercise of public offices and dignities, for amending and supplementing Law No.
144/2007 on the setting up, organization and operation of the National Integrity
Agency, as well as for amending and supplementing other normative acts), it found
that Parliament had actually taken in the content of the new regulations the legislative
solutions declared unconstitutional; consequently, the Court admitted the reference of

™ Decision no. 1257 of 7 October 2009, published in the Official Gazette of Romania, Part I, no. 758
of 6 November 2009; see also Decision no. 1.629 of 3 December 2009, published in in the Official
Gazette of Romania, Part I, no. 28 of 14 January 2010.

" The Official Gazette of Romania, Part I, No. 294 of 5 May 2010.
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unconstitutionality, making a finding of unconstitutionality of the law thus enacted, an
aspect already dealt with herein®’.

6. b) Parliament can invalidate the constitutional court’s decision: specify
conditions.

Parliament cannot invalidate the Constitutional Court’s decision. That possibility was
provided by the 1991 Constitution which, prior to its revision in 2003, established, in
Article 145 paragraph (1), that "In unconstitutionality situations confirmed in
compliance with Article 144, letters a) and b), the law or regulation shall be sent for
reexamination. If the law is adopted in the same form by a majority of at least two
thirds of the number of members of each Chamber, the unconstitutionality objection is
eliminated, and promulgation becomes mandatory”. This provision of the 1991
Constitution, heavily criticized in the legal doctrine, allowed for the Parliament to act
as a court of cassation in a dispute where it was a party. It was thus possible that an
unconstitutional law could become constitutional by the will of a qualified majority of
Deputies and Senators, however without a revision of the Constitution undergoing all
stages and fulfilling the procedures provided for this specific purpose. As it was
rightly pointed out, “this situation, in which Parliament ultimately decides on the
constitutionality of its own laws, comes into contradiction with the very basic idea
that led to the creation, under the new Constitution, of the Constitutional Court™®".
Following the 2003 revision of the Constitution, the possibility for Parliament to
invalidate a decision of the Constitutional Court was eliminated, so that all decisions
of the Constitutional Court are, according to Article 147 paragraph (4) of the
Constitution, final and generally binding.

7. Are there any institutionalized cooperation mechanisms between the
Constitutional Court and other bodies? If so, what is the nature of these
contacts / what functions and powers shall be exerted on both sides?

Law No. 47/1992 on the organization and operation of the Constitutional Court
provides that, in exercising its powers, the Court has an obligation to ask the
Parliament, the Government and the Advocate of the People to express their
viewpoints as to the constitutionality of the normative acts subject to its review (in a
differentiated way, depending on whether within an a priori or a posteriori review,
according to the rules established by its Law on organization and operation).*

% Decision No. 1018/2010, published in the Official Gazette of Romania, Part I, No. 511 of 22 July
2010.

81 See C. Doldur, “The effects of Constitutional Court decisions and the State of law”, also available
on the website www.ccr.ro

82 _ For review of constitutionality of laws before promulgation, if notification was made by the
President of Romania, by MPs, the High Court of Cassation and Justice, or by the Advocate of the
People, the Constitutional Court will communicate such within 24 hours after registration, to the
Presidents of both Chambers of Parliament and to the Government, also specifying the date when the
debates are to take place. If the notification was made by the President of one of the Chambers of
Parliament, the Constitutional Court will communicate it to the President of the other Chamber, to the
Government and the Advocate of the People. And if the notification was made by the Government, the
Court will communicate it to the Presidents of the two Chambers of Parliament, as well as to the
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If the Court is obliged to request such viewpoints, their formulation by the above-
mentioned authorities remains an option.

Likewise, the Constitutional Court has an obligation to communicate its decisions, as
the case may be, to the President of Romania, to the Parliament, to the Government,
and to the ordinary courts, under the terms provided by its law of organization and
operation. Furthermore, according to Article 28 paragraph (2) of the Regulations on
the organization and operation of the Constitutional Court, in cases of
unconstitutionality of laws or ordinances in force that have been found upon resolving
exceptions of unconstitutionality referred to the Court, the decision of the Court shall
be communicated — for information purposes — to the public authorities concerned.

A separate discussion should envisage the Constitutional Court’s relationship with the
courts of law or of commercial arbitration, in light of the latter’s role bestowed by the
Constitution and the Court’s organic law, principally in proceedings for resolving
exceptions of unconstitutionality of laws and ordinances in force, and of the effects
taken by the Constitutional Court’s decisions upon the courts’ practice, in particular,
and the branches of law, in general, in the sense of achieving a process of
constitutionalization.

Thus, even though a relationship between the Constitutional Court and the ordinary
courts can also be discerned in the a priori constitutional review — of laws before
promulgation, being materialized in the possibility for the High Court of Cassation
and Justice to submit notification to the Constitutional Court, as provided under
Article 146 subparagraph a) of the Constitution, such relationship will manifest itself
in plenitude within the a posteriori review — of laws and ordinances in force, by way
of an exception of unconstitutionality, a power which is governed by Article 146

Advocate of the People [Article 16 of Law No. 47/1992]. Until the debates, the Presidents of the two
Chambers of Parliament, the Government and the Advocate of the People may present, in writing, their
points of view, the Government’s point of view being presented only under the signature of the Prime
Minister. [Article 16 of Law No. 47/19921;

— For review of constitutionality of treaties or other international agreements, if the notification was
made by the President of one of the Chambers of Parliament, the Constitutional Court will communicate
it to the President of Romania, the President of the other Chamber, and to the Government, and if the
notification is made by MPs, it is communicated to the President of Romania, the Presidents of the two
Chambers of Parliament and the Government. [Article 24 of Law No. 47/1992]; the President of
Romania, the Presidents of the two Chambers of Parliament and the Government may present, in
writing, their point of view until the debates date in the Plenum of the Constitutional Court [Article 25
of Law No. 47/19921;

— For review of constitutionality of the Parliament Regulations, if the notification is made by MPs, the
Constitutional Court shall communicate it within 24 hours after registration, to the Presidents of the two
Chambers, also specifying the date when the debates are to take place. The Presidents of the Chambers
may communicate the point of view of the Standing Bureaus until the date of debate [Article 27 of Law
No. 47/19921;

— Where the Court is referred to by the courts of law or of commercial arbitration, to solve an
exception of unconstitutionality, upon receipt of the Interlocutory Order of reference, the President of
the Constitutional Court shall communicate it to the Presidents of the two Chambers of Parliament, the
Government and the Advocate of the People, specifying the date by which they can send their point of
view [Article 30 of Law No. 47/1992];
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subparagraph d) of the Constitution®. According to the first sentence® of this
constitutional text, the Constitutional Court decides upon exceptions of
unconstitutionality of laws and ordinances raised before the courts of law™ or of
commercial arbitration.

It follows from these relevant constitutional provisions, corroborated with those of
Law No. 47/1992, that the procedure for resolving the exceptions of
unconstitutionality has two phases: a preliminary phase in judicial proceedings —
which commences upon raising the exception of unconstitutionality before the courts
of law or of commercial arbitration and ends up with the referral to the Constitutional
Court (unless the court of law rejects the exception as inadmissible in the cases
expressly and restrictively stipulated by Law No. 47/1992), and a second phase, that
of constitutional review proceedings conducted before the Constitutional Court,
whose starting point is the Interlocutory Order of reference to the Constitutional Court
1ssued by the court of law or the court of commercial arbitration, and ends with the
Court rendering its decision. It was shown® that the judicial phase is one in which the
courts of law or of commercial arbitration are particularly associated with the
Constitutional Court in the exercise of constitutional review of laws and ordinances,
and that such association can be achieved in three ways: in that the ordinary courts
have the possibility to reject a request to refer to the Constitutional Court with an
exception of unconstitutionality raised in proceedings before them, if such request
does not meet the admissibility requirements stipulated by Law No. 47/1992%’; in that

% From a procedural perspective, further regulated by provisions of Articles 29 and 31 of Law No.
47/1992 on the organization and operation of the Constitutional Court.

% Article 146 subparagraph d) the second sentence of the Constitution establishes that the exception
of unconstitutionality can be raised also directly by the Advocate of the People. In the context, however,
since it addresses the relationship between Constitutional Court and the courts of law, this sentence is
not relevant.

% By Decision of the Plenum of the Court No. 11/1995, published in the Official Gazette of Romania,
Part I, No. 47 of 13 March 1995, it was held that only courts of law can refer to the Court with
exceptions of unconstitutionality in the meaning established in Article 125 paragraph (1) [now Article
126 paragraph (1)] of the Constitution, which excludes other jurisdictional bodies.

% B. Selejean-Gutan, “The participation of the courts of law in the review of constitutionality of laws
within the procedure related to resolving exceptions of unconstitutionality”, Public Law Journal No.
1/2003, p. 47 et seq.

¥ According to Article 29 of Law No. 47/1992, republished, (1) The Constitutional Court shall
decide upon the exceptions raised before the courts of law or of commercial arbitration referring to the
unconstitutionality of laws and ordinances which are in force, or any provision thereof, where such is in
connection with the judgment of the case at any stage of trial proceedings and regardless of its object.

(2) The exception can be raised at the request of either party or ex officio, by the court of law or of
commercial arbitration hearing the case. Likewise, the prosecutor is entitled to raise this exception
before the court in cases where he participates in trial proceedings.

(3) Provisions found unconstitutional by an earlier decision of the Constitutional Court may not be the
subject of the exception.

(4) The Constitutional Court is notified by the court before which the exception of unconstitutionality
was raised by a ruling which will include the points of view of the parties, the court’s point of view on
the exception and it will be accompanied by evidence submitted by the parties. If the exception was
raised ex officio, the ruling must be motivated, including the submissions of the parties and the
necessary evidence. Upon the ruling of the notification, the court will also send to the Constitutional
Court the names of the parties to this case, containing the data necessary for the procedure for
summoning them.
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the courts have competence to refer to the Constitutional Court the exceptions of
unconstitutionality raised in proceedings before them:; in that courts have the
possibility to refer on their own initiative to the Court with an exception of
unconstitutionality, that is one being raised ex officio. When a court invokes ex officio
an exception of unconstitutionality, it has the obligation to state the reasons; in regard
of exceptions of unconstitutionality raised by the parties or by the Public Ministry, the
court must express its opinion thereon in the Interlocutory Order of reference.

The solution given by the Court to the exception of unconstitutionality is reflected in
the case in which it was raised, and influences its course. Thus, in case of admission
of the exception of unconstitutionality, the legal text that was subject to review will
no longer produce effects from the date of publication of the Constitutional Court’s
decision in the Official Gazette of Romania, therefore shall be no longer applicable in
trial proceedings where the exception was raised, just like in no other proceedings. In
case of rejection of the exception, the party who raised the exception cannot raise the
same exception of unconstitutionality in the same case, because of the Constitutional
Court’s decision res judicata authority in that instance.

As regards the Court’s relationship with other authorities, institutions, legal entities,
mention should be made of the provisions of Article 76 of Law No. 47/1992,
republished, namely that “public authorities, institutions, self-managed companies,
trading companies and other organizations are required to communicate any
information, documents and deeds in their possession, and which are required by the
Constitutional Court to carry out its powers”, thus setting forth the Constitutional
Court’s possibility to request such documents and information and, in correlation, the
obligation for the addressee of such request to submit the data or information so
requested. Furthermore, Article 50 of the Regulations on the organization and
operation of the Constitutional Court™ establishes that the Judge-Rapporteur may
require specialised advice from specialists or institutions, with prior approval of the
President of the Court.

In accordance with Article 48 of the said Regulations, the Constitutional Court fosters
relations of cooperation with similar authorities from abroad and may affiliate itself to
international organizations in the field of constitutional justice.

(5) If the exception is inadmissible, being contrary to provisions of paragraphs (1), (2) or (3), the court
rejects the request for notification of the Constitutional Court by a reasoned ruling. The ruling can be
challenged only by appeal with the next higher court within 48 hours of delivery. The appeal shall be
heard within three days”.

8 Approved by Decision No. 2 of 28 January 2005 of the Plenum of the Constitutional Court and
published in the Official Gazette of Romania, Part I, No. 116 of 4 February 2005.
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II. RESOLUTION OF ORGANIC LITIGATIONS BY THE
CONSTITUTIONAL COURT

Professor lulia Antoanella MOTOC, PhD in Law, judge

Cristina TURCU, assistant-magistrate
loana Marilena CHIOREAN, assistant-magistrate

1. What are the characteristic traits of the contents of organic litigations (legal
disputes of a constitutional nature between public authorities)?

A. Introduction . A Brief Hi story.

For a Constitution to be efficient and viable, at first it must be known and
comprehended in its plenitude of dimensions and meanings, whether of philosophical,
political, and legal purport, indeed. But what is more, it has to be applied. Being a
profound reform, one which has set a perspective, it takes time in order to be
implemented. And only with the passage of time it is possible to identify the real
features of the democratic, social State governed by the rule of law, being reflected in
a many-faceted social life®.

In that spirit of the above statement, one of the most important principles of the State
governed by the rule of law, namely the separation and balance of powers — the
legislative, executive and judiciary — was initially applied through the Constitutional
Court’s case-law’ to be thereafter included expressis verbis in the Constitution,
following its revision in 2003.

The violation of the principle of separation of powers by a state authority having
assumed powers, duties and competences which, according to the Constitution,
belong to another public authority had already led to legal disputes of a constitutional
nature acknowledged by the Constitutional Court in its case-law long before it was
explicitly vested with the power to resolve such disputes under Law No. 429/2003 for
the revision of the Constitution of Romania.

For example’', the Constitutional Court, while conducting its a priori review on the
law concerning preliminary measures in respect of the legal situation of certain
immovable properties passed into state ownership after 23 August 1944, found that
one of the legal texts concerned — providing that any trial proceedings regarding
assets of the kind specified under Article 1 of said law, as well as the enforcement of
final judicial decisions in regard of such property were suspended ex officio — had

% M. Constantinescu, I. Muraru, “Parliamentary Law”, Gramar Publishing House, Bucharest, 1994,
p. 3.

% Decision No. 6 of 11 November 1992, published in the Official Gazette of Romania, Part I, No. 48
of 4 March 1993.

! Decision No. 6 of 11 November 1992, published in the Official Gazette of Romania, Part I, No. 48
of 4 March 1993.
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been in violation of the constitutional relationship between the legislative and the
judiciary. On that occasion the Court held that, on account of the principle of
separation of powers, Parliament has no right to interfere in the process of rendering
justice. Any interference from the legislative that would make judicial authority
unable to operate, even if only with respect to a particular category of cases for a
certain period of time, would result in the breaching of the constitutional balance
between these authorities.

An explicit provision on the Constitutional Court’s power to resolve legal disputes of
a constitutional nature between public authorities was also justified in the light of the
legal and political reality back in 1999, when the President of the State had dlsmlssed
the Prime Minister by his Decree No. 426/ 1999 in which specialized literature” saw
an abuse of power. It so pointed to the fact™ that the President was not entitled to
remove the Prime Minister on the basis of the 1991 Constitution, subject to which the
Prime Minister was politically responsible solely before Parliament, that being the
only body empowered to dismiss him alongside with the whole government team
through a motion of censure.

Consequently, by Law No. 429/2003 for the Revision of the Constitution of Romania,
published in the Official Gazette of Romania, Part I, No. 758 of 29 October 2003, the
former Article 144, regulatlng the Constltutlonal Court s powers, was supplemented
with a subparagraph c¢') according to which it shall “settle legal disputes of a
constitutional nature between public authorities, at the request of the President of
Romania, one of the Presidents of the two Chambers, the Prime Minister or the
President of the Superior Council of Magistracy”.

After republication of the revised Constitution in the Official Gazette of Romania,
Part I, No. 767 of 31 October 2003, this power is prescribed under Article 146
subparagraph e).

B. Characteristics of the content of the legal conflict of constitutional nature
between public authorities

The wording used in the Constitution of Romania and in Law No. 47/1992 on the
organization and functioning of the Constitutional Court is that of “legal dispute of a
constitutional nature” without specification of its subject-matter. Accordingly, in
order to determine the features of the content of a legal conflict of a constitutional
nature, the principal guide mark remains the Constitutional Court’s case-law and the
legal doctrine in this area.

1. A first feature of the subject-matter of organic disputes is that they are legal and
not political disputes.

2 A. Torgovan, “Des considérations sur la compétence de la Cour Constitutionnelle Roumaine de
solutionner les conflits juridiques de nature constitutionnelle entre les autorités publiques”, Public Law
Review No. 4/2006, C.H. Beck Publishing House, p. 6.

M. Constantlnescu A. lorgovan, 1. Muraru, “Revzszon of the Romanian Constitution”, p. 86, Rosetti
Publishing House, Bucharest 2003.
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In that regard, by Decision No. 148/2003 on the constltutlonahty of the legislative
proposal for revision of the Constitution of Romania’*, the Court held the matter to be
related to conflicts of authority (or organic htlgatlons) furthermore that it was
necessary, in order to avoid the Court’s implication in resolving political conflicts, to
provide [in the constitutional text] that such would only envisage 1nst1tut10na1
blockages, i.e. positive or negative conflicts of jurisdiction.

As the doctrine” has emphasized, this specific power should be interpreted strictly in
terms of the Basic Law so as to utterly prevent the Constitutional Court’s involvement
in political conflicts which may arise between public authorities. In regard of the
Court’s being seised to adjudicate upon a conflict created, in the petitioner’s view, by
certain political statements made by the President of Romania, it was held that
“opinions, value judgments or statements of one holding a public dignity mandate,
relative to other public authorities, do not constitute by themselves legal disputes
between public authorities. [...] Such views or proposals remain within the limits of
freedom of expression of political views, under the restrictions provided by Article 30,

paragraphs (6) and (7) of the Constitution’®”.

2. Another feature of the content of organic disputes is that such are disputes of
constitutional nature, which means “specific acts or actions whereby one or more
authorities have assumed powers, duties or competencies which, according to the
Constitution, belong to other public authorities, or the omission of certain public
authorities, consisting 1n declmlng their competence or refusal to perform acts falling
under thelr obligations’”

3. The third feature of the content of the disputes is that they generate an institutional
blockage The constitutional legal conflict arises between two or more authorities and
may concern the content or scope of their duties deriving from the Constitution, which
means that such are dlsgutes of competence, positive or negative, which may create
an institutional blockage””.

4. The Court can solve any kind of constitutional legal conflicts arising between
public authorities as well as any conflicting legal situation whose occurrence
derives directly from the text of the Constitutlor} not only conflicts of jurisdiction
(whether positive or negative) arising between them”

* Published in the Official Gazette of Romania, Part I, No. 317 of 12 May 2003;

ht‘g}s)://www.ccr.ro/decisions/pdf/en/2003/D148_03.pdf
L. Deleanu, “Institutions and constitutional procedures”, C.H. Beck Publishing House, Bucharest,

2006, p. 865.

% DCCISIOH No. 53/2005, published in the Official Gazette of Romania, Part I, No. 144 of 17 February
2005.

°7 Decision No. 53/2005, published in the Official Gazette of Romania, Part I, No. 144 of 17 February
2005.

% Decision No. 97/2008, published in the Official Gazette of Romania, Part I, No. 169 of 5 March
2008.

% Decision No. 270/2008, published in the Official Gazette of Romania, Part I, No. 290 of 15 April
2008, and Decision No. 901/2009, published in the Official Gazette of Romania, Part I, No. 503 of 21
July 2009.


http://www.ccr.ro/decisions/pdf/en/2003/D148_03.pdf
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5. A final feature of the organic dispute refers to the fact that only certain authorities
may qualify assubjects thereof namely “the Parliament, consisting of the Chamber
of Deputies and the Senate, the President of Romania, as a single-member public
authority, the Government, the bodies of central and local public administration, as
well as judicial organs — the High Court of Cassation and Justice, the Public Ministry
and the Superior Council of Magistracy'"”

The Court also stated that the political parties — entities at public law — which
contribute to defining and expressing the citizens’ political will, or the parliamentary
groups, which are structures of the Chambers of Parliament cannot be included among
these authorities.'

C. Conclusion

The power to resolve legal disputes of a constitutional nature was bestowed on the
Court by the constituent leglslator in view of its function as the guarantor for the
supremacy of the Constitution'®® and of its being the only authority of constitutional
jurisdiction in Romania.

Exercising this power requires the Court’s involvement in quite sensitive areas, where
conflicts are often difficult to arbitrate, and egos difficult to satisfy. Constitutional
judges must therefore show unquestlonable independence and 1mpart1a11ty, 3prudence
and tact, as well as resourceful imagination in the spirit of the Constitution.’

2. Specify whether the Constitutional Court is competent to resolve such
litigation.

The Constitutional Court’s power to resolve constitutional legal disputes between
public authorities was introduced following the 2003 Revision of the Constitution,
being currently included under Article 146, subparagraph e) of the Basic Law [further
developed under procedural aspects by provisions of Articles 34 to 36 of Law No.
47/1992] according to which: [the Constitutional Court] “shall settle legal disputes of
a constitutional nature between public authorities, at the request of the President of
Romania, of one of the Presidents of the two Chambers, of the Prime-Minister, or of
the President of the Superior Council of the Magistracy”.

3. Which public authorities may be involved in such disputes?

According to the Court’s case-law'", the phrase “public authorities” contained in
Article 146, subparagraph e) of the Basic Law refers to those authorities provided by

% Decision No. 988/2008, published in the Official Gazette of Romania, Part I, No. 784 of 24

November 2008.
' Decision No. 53/2005, published in the Official Gazette of Romania, Part I, No. 144 of 17

February 2005.

192 Article 142, paragraph (1) of the Constitution.

19 M. Constantmescu A. lorgovan, 1. Muraru, “Revision of the Romanian Constitution”, Rosetti
Publishing House, Bucharest p. 86, 2003.

1% Decision No 53/2005, pubhshed in the Official Gazette of Romania, Part I, No. 144 of 17
February 2005.
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Title III of the Constitution. This title contains the following chapters: I — The
Parliament of Romania, 11 — The President of Romania, 111 — The Government, [IV —
Relations between Parliament and Government], V — Public Administration, VI —
Judicial Authority.

Later on, in continuation and development of what was previously held, the Court
explicitly stated the meaning of the phrase “public authorities”, in that it means: “the
Parliament, made up of the Chamber of Deputies and the Senate, the President of
Romania, as a single-member public authority, the Government, the bodies of central
and local public administration, as well as the judicial bodies — the High Court of
Cassation and Justice, the Public Ministry and the Superior Council of Magistracy.'?”’

4. Legal acts, facts or actions which may give rise to such litigations: do they
relate only to disputes on competence, or do they also involve cases when a
public authority challenges the constitutionality of an act issued by another
public authority? Whether your constitutional court has adjudicated upon
such disputes; please give examples.

As the Constitutional Court has stated in its case-law'®, the Constitution establishes
the Court’s jurisdiction for resolving on the merits any legal dispute of a
constitutional nature arisen between public authorities, and not just disputes on
competence, positive or negative, arising between them. Likewise, the Court held'”’
that the concept of constitutional legal dispute concerns any conflicting legal situation
whose occurrence is rooted directly in the text of the Constitution and is not limited to
disputes of competence, positive or negative, that could create institutional blockages.

Therefore, the relationship between the constitutional disputes of competence
(whether positive or negative) between public authorities and the legal disputes of a
constitutional nature represents a connection between the “whole” and its “parts”.

With respect to the cases brought before the Constitutional Court of Romania relative
to constitutional legal disputes, such were generated by legal acts or concrete actions
whereby one or several authorities assumed powers, duties or competencies which,
under the Constitution, belong to other public authorities, by omissions on the part of
certain public authorities, consisting of their having declined jurisdiction or refused to
carry out actions which fall under their obligations, as well as by different
interpretations of the provisions of the Constitution or failure to take into account acts
of other public authorities.

1% Decision No. 988/2008, published in the Official Gazette of Romania, Part I, No. 784 of 24
November 2008.

1% Decision No. 270/2008, published in the Official Gazette of Romania, Part I, No. 290 of 15 April
2008, http://www.ccr.ro/decisions/pdf/en/2008/D0270_08.pdf

"7 Decision No. 901/2009, published in the Official Gazette of Romania, Part I, No. 503 of 21 July
2009.
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So far, the Constitutional Court has not found any constitutional legal dispute arising
of the fact that a public authority challenges the constitutionality of an act issued by
another public authority'*®.

The analysis of the Constitutional Court’s decisions having found the existence of
one/several constitutional legal disputes between two or more authorities reveals that
the sources which generated the constitutional legal disputes can be classified as
follows:

a) Legal acts

b) Actions

c¢) Omissions

a) The first category includes, for example, the decisions rendered by the High Court
of Cassation and Justice on appeals in the interest of law and unification of case-law,
whereby salary rights have been granted to judges, prosecutors, other magistrates,
financial judges, financial prosecutors, financial comptrollers or registrar’s staff in
courts and prosecution offices. In these cases, instead of confining itself to clarify the
meaning of certain legal regulations or their scope of application, the High Court of
Cassation and Justice also decided, while invoking legislative technique or
unconstitutionality flaws, to reinstate in vigour norms whose validity had ceased
before, being repealed by normative acts issued by the law-making authority. Such
decisions of the highest court accrued to a legal dispute of a constitutional nature
between the judiciary, on the one hand, and the Parliament of Romania and the
Romanian Government, on the other hand'®.

'% By Decision No. 838/2009, published in the Official Gazette of Romania, Part I, No. 461 of 3 July
2009, the Constitutional Court has found a constitutional legal conflict between the judicial authority,
on the one hand, and the Romanian Parliament and the Romanian Government, on the other hand. Once
the conflict has been found, the Constitutional Court has an obligation to resolve the conflict, by
indicating the conduct which is consistent with the constitutional provisions that public authorities must
comply with.

The request submitted to the Court in order to carry out its powers relative to the settlement of
constitutional legal conflicts between public authorities, upon examination of the parties’ conduct by the
Court in terms of fulfilment of their competencies in accordance with the constitutional provisions, as
well as the Court’s decision by which it has found a conflict and established the manner for resolution
thereof cannot constitute the elements of an avenue of appeal which is targeted at depriving certain
judicial decisions of their legal effects. To assimilate the power provided under Article 146,
subparagraph ¢) of the Constitution, with the effectuation by the Constitutional Court of a
legality/constitutionality review of judicial decisions, thus converting the Court into an appellate court
of judicial review, would amount to misusing the constitutional provisions on the resolution of legal
conflicts and to a flagrant violation of the Constitutional Court’s jurisdiction.

The decision handed down by the Constitutional Court in the settlement of a constitutional legal
conflict cannot take effects in regard to the validity of judicial decisions already rendered by the High
Court of Cassation and Justice.

Actually, the Court has stated in several other instances that, given its powers expressly and
restrictively provided by Article 146 of the Constitution and Law No. 47/1992, it ensures, while
carrying out the constitutionality review, the supremacy of the Constitution in the legal normative
system, and is not competent to check over the legality of judicial decisions or to find such as having no
legal effect (see Decision No. 988 of 1 October 2008, published in the Official Gazette of Romania, Part
I, No. 784 of 24 November 2008).

1% Decision No. 838/2009, published in the Official Gazette of Romania, Part I, No. 461 of 3 July
20009.
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b) The category of actions that have generated legal disputes of a constitutional nature
includes the discontinuation of the legislative procedure in the Senate over the draft
Law on National Education and the Government’s having assumed its responsibility
with respect to that bill, which created a constitutional legal dispute between the
Government and Parliament whereas the draft law was undergoing the legislative
process in the Senate, acting as decisional Chamber' '’

c¢) Omissions which, according to the Constitutional Court’s case-law, have generated
constitutional legal disputes between public authorities include the following:

— the President’s refusal to appoint as Minister of Foreign Affairs a certain
person proposed by the Prime Minister, following resignation of the former minister,
a refusal which caused a constitutional legal dispute, but ceased to subsist as a result
of Presidential decrees being issued on the appointment of Government members'’

— the refusal of the Public Prosecutor’s Office attached to the High Court of
Cassation and Justice to submit to the Chambers of Parliament the case files on which
the President of Romania had based his request for initiation of criminal proceedings
against former ministers who currently held the office as MPs. The President of the
Chamber of Deputies requested the Constitutional Court to declare the existence of a
constitutional legal dispute generated by the President of Romania having demanded,
at the request of the Public Prosecutor’s Office attached to the High Court of
Cassation and Justice, the prosecution of certain current and former ministers who, at
that point in time, were also MPs. The problem that created the conflict was the
Public Ministry’s refusal to send to the two Chambers of Parliament the documents in
regard of a possible initiation of criminal prosecution against certain former members
of the Government who also held the office of a Deputy or a Senator. The conflict
was also caused because of the different way in which the aforementioned authorities
interpreted and aPphed the provisions of Article 109, paragraph (2), first sentence of
the Constitution'

— the dlsregard of a Constitutional Court’s decision by the Supreme Court. The
President of Romania requested the Constitutional Court to adjudicate on the
existence of a legal dispute of a constitutional nature between the President of
Romania, on the one hand, and the judiciary - represented by the High Court of
Cassation and Justice, on the other. The judicial decision, having disregarded the
Constitutional Court’s decision, had made it impossible for the President of Romania
to conform concurrently to both decisions, of the Supreme Court and, respectively, of
the Constitutional Court'"?

— the Parliament’s refusal to debate on a motion of censure submitted by the
parliamentary opposition; taking into account the provisions of the Constitution, the
debate must run its course so that once initiated, it can no longer be blocked. Such

1% Decision No. 1431/2010, published in the Official Gazette of Romania, Part I, No. 758 of 12

November 2010.

" Decision No. 356/ 2007, published in the Official Gazette of Romania, Part I, No. 322 of 14 May
2007 http://www.ccr. ro/dec151ons/pdf/en/2007/D356 07.pdf

Decmon No. 270/2008, published in the Official Gazette of Romania, Part I, No. 290 of 15 April
2008 http://www.ccr. ro/dec1510ns/pdf/en/2008/D0270 08.pdf

Dec1510n No. 1222/2008, published in the Official Gazette of Romania, Part I, No. 864 of 22
December 2008; http://www.ccr.ro/decisions/pdf/en/2008/D1222 08.pdf
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refusal has Fenerated a constitutional legal dispute between the Government and the
Parliament'

On the other hand, the analysis of the decisions whereby the Constitutional Court has
found no constitutional legal disputes arising between two or more authorities shows
that the following situations cannot generate a dispute:

— issuance of two Government Emergency Ordinances, whereby the Supreme
Council for National Defence was removed from the decision-making process
assigned by law in its task, which is susceptible, in the opinion of the petitioner, to
create a const1tut10nal legal dispute between the Government and the President of
Romania'’

— statements made by the President in an interview given to a central
newspaper, where he urged parliamentary groups to adopt a certain conduct and to
vote in a certain way, and also demanded a parliamentary inquiry on the general
elections held in November 2004 as well as the initiation of parliamentary proceeding
in order to change the two Pre51dents of the Chambers, while arguing the necessity to
call early parliamentary elections'’

— the stance taken by the Pre51dent of Romania in his criticism against justice
and magistrates, in general, and their incompetence; statements by the Prime Minister
who during official meetings and press conferences repeatedly pointed to the
corruption of the judicial system; statements by the Minister of Justice, alleging that
70% of the magistrates are corrupt; statements by the Minister of Health who, when
faced with court decisions not in his favour, turned his criticism against the entlre
judicial system, while instigating to non-observance of those judicial decisions'’

— the chronic sub-financing of the judicial system by the Government havmg
repeatedly decided to postpone the transfer of budget management to the High Court
of Cassation and Justice, which thus created, in the opinion of the president of the
Superior Council of the Maglstracy, a constitutional legal dispute between the judicial
and the executive authorities''

— inspection act1V1t1es carrled out by the Ministry of Justice in certain courts, in
excess of own powers' '

5. Who is entitled to submit proceedings before the Constitutional Court for
the adjudication of such disputes?

The holders of the right to submit a request to the Court, under Article 146,
subparagraph e) of the Constitution, are: the President of Romania, one of the
Presidents of the two Chambers, the Prime Minister, the President of the Superior

"4 Decision No. 1525/2010, published in the Official Gazette of Romania, Part I, No. 818 of 7
December 2010.

1> Decision No. 97/2008 published in the Official Gazette of Romania, Part I, No. 169 of 5 March
2008.

16 Decision No. 53/2005, published in the Official Gazette of Romania, Part I, No. 144 of 17
Fel%ruary 2005.

Decision No. 435/2006, published in the Official Gazette of Romania, Part I, No. 576 of 4 July

2006.

"8 Decision No. 901/2009, published in the Official Gazette of Romania, Part I, No. 503 of 21 July
2009.

" Ibid.
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Council of Magistracy, therefore the public authorities placed “at the apex™ of the
three branches of state powers.

The petitioner’s being involved in the dispute which is the subject matter of such
request is not a condition for admissibility; in that regard, the Court has held that the
relevant constitutional provision makes no distinction on whether the authorities —
authors of the request - are parties or not in the dispute brought before the Court'*’.

6. What procedure is applicable for the adjudication of such dispute?

The settlement procedure is prescribed by the provisions of Articles 34-36 of Law No.
47/1992. Just like any other referral submitted to the Court, the request for settlement
of a legal dispute of a constitutional nature must be made in writing and reasoned. In
this case, the legislator has expressly provided that the request for settlement of such
dispute must include the following: the public authorities which are in conflict, the
legal texts that the conflict is bearing upon, and also a presentation of the parties'
stance and of the applicant's opinion [Article 34 paragraph (2) of Law No. 47/1992].

On receiving the request, the President of the Constitutional Court shall communicate
it to the parties in conflict, while asking for their written viewpoint on the disputed
matter and possible ways for its resolution which must be handed in within a fixed
time-limit, and shall designate, as with all other cases brought to the Court, the Judge-
rapporteur, as well as the assistant-magistrate who is to participate in the drafting of
the report.

At the date when the last viewpoint has been received, but not later than twenty days
from the receipt of the request, the President of the Constitutional Court shall
establish the date for the hearing to which he shall summon the parties involved in the
dispute; the debate takes place in adversarial proceedings. The formulation of
viewpoints by the parties in conflict is not mandatory, and the debate shall take place
on the day established by the President of the Constitutional Court, even if either one
of the public authorities involved has failed to meet the deadline for presentation of its
viewpoint, or does not appear in court, in spite of being legally summoned.

The debate takes place in the Court’s Plenum (in the presence of at least two-thirds of
the Court’s judges, therefore six judges must attend), on the basis of the report
presented by the Judge-rapporteur, of the act of reference submitted to the Court, of
the viewpoints presented, of the evidence given and the parties' arguments.

Deliberation shall be in secret, and only the Judges who have also taken part in the
debates are allowed to attend. The assistant-magistrate who has prepared and who
participated in the debate proceedings may be consulted. The first one to vote is the
Judge-rapporteur, second comes the youngest of the Judges, then the others, while the
President of the Constitutional Court is the last to vote. Where either of the Judges
demands to interrupt deliberation in order to have a better sight into the matters under

120 Decision No. 838/2009, published in the Official Gazette of Romania, Part I, No. 461 of 3 July
2009.
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their current examination, and the President of the Constitutional Court or at least one
third of the Judges of the Plenum consider that such request has good reason,
pronouncement shall be adjourned for a later date, taking into account the urgency of
the case. Also, if further clarification of certain aspects may appear to be necessary
while in the process of deliberation, the President of the Constitutional Court may
order that proceedings be re-opened, also taking all due procedural measures.

The Court adjudicates by a majority vote and the result of the deliberation is recorded
in the minutes, which is signed by the Judges who have taken part in the session and
by the assistant-magistrate. The decision whereby the constitutional legal dispute has
been resolved is final, generally binding and shall be communicated to the author of
the request as well as to the parties in dispute, before publication in the Official
Gazette of Romania, Part I.

7. What choices are there open for the Constitutional Court in making its
decision (judgment). Examples.

In its practice, the Constitutional Court has delivered the following solutions:
- finding the existence of a dispute between two or more authorities, which it
resolved by indicating the conduct to be followed;
- finding the existence of a dispute as well as the fact that such has been
resolved by taking on a conduct in conformity with the Constitution;
- finding the non-existence of a constitutional legal dispute;
- finding the Court’s lack of jurisdiction for the examination of certain acts
issued by public authorities;
- finding a request for the settlement of a dispute between the State’s “powers”
as being inadmissible.

A. Finding the existence of alispute between two or more authorites, which
it resolved by indicating the conduct to be fthowed.

By Decision No. 98 of 7 February 2008'*', the Constitutional Court found the
existence of legal dispute of a constitutional natureetween the Government and
the President of Romania, in connection with the appointment of a person to the office
of Minister of Justice. In the operative part of its decision, the Court specified that the
President of Romania, in exercising his powers as provided in Article 85 para.(2) of
the Constitution, may refuse, for just one time and in a reasoned manner, the Prime
Minister’s proposal for appointment of a person to the vacant position of a minister.
The Prime Minister must propose another person.

By Decision No. 270 of 10 March 2008'*%, the Court found the existence of legal
dispute of a constitutional nature between the Public Ministry — the Public
Prosecutor’s Office attached to the High Court of Cassation and Justice, on the one
hand, and the Parliament — the Chamber of Deputies and the Senate — on the other, in
connection with the procedure to be followed in the event of requests for the

12! http://www.ccr.ro/decisions/pdf/en/2008/D098_08.pdf
122 http://www.ccr.ro/decisions/pdf/en/2008/D0270_08.pdf
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prosecution of members and former members of the Government, in respect of acts
committed in the course of exercising their duties, who, at the time of submission,
were also a Deputy or a Senator. The Court pointed the procedure tobe followed
in order to put an end to the legal disputeThus, pursuant to Article 109, paragraph
(2), first sentence of the Constitution, the Public Ministry — the Public Prosecutor’s
Office attached to the High Court of Cassation and Justice shall notify the Chamber of
Deputies or the Senate, where appropriate, to demand the prosecution of members and
former members of the Government for acts committed in the course of their duties,
and which, at the time of submission, were also Deputies or Senators. Otherwise,
pursuant to Article 109, paragraph (2), first sentence of the Constitution, the Public
Ministry — the Public Prosecutor’s Office attached to the High Court of Cassation and
Justice shall notify the President of Romania to demand the prosecution of members
and former members of the Government, where they, at the time of submission, are
not a Deputy or a Senator.

By Decision No. 1222 of 12 November 2008'>, the Constitutional Court found the
existence of legal dispute of a constitutional naturéetween the President of
Romania, on the one hand, and the judiciary, represented by the High Court of
Cassation and Justice, on the other, a conflict which occurred because of the High
Court of Cassation and Justice disregard of the Constitutional Court’s Decision No.
384 of 4 May 2006 (whereby a legal text was declared unconstitutional on account of
having provided in imperative terms for the promotion in rank of colonels and
commanders, which so would have obligated the President of Romania to grant those
ranks, without leaving an opportunity to assess whether or not he should grant such
distinctions) and also legal provisions in force. At the same time, the Constitutional
Court found that Decision No. 2289 of 2 May 2007 rendered by the High Court of
Cassation and Justice — the Administrative and Fiscal Division (whereby the President
was obliged to issue a decree for the advancement in rank of the plaintiff,
notwithstanding the Constitutional Court’s decision to the contrary) cannot be
opposed to the President of Romania, who had been not a party to the proceedings.
The Constitutional Court has held that according to Article 94, subparagraph b) of the
Constitution, granting the rank of General is an exclusive prerogative of the President
of Romania.

By Decision No. 838 of 27 May 2009, the Court found the existence of legal dispute
of a constitutional nature between the judicial authority, on the one hand, and the
Parliament of Romania and the Government of Romania, on the other (on account that
the High Court of Cassation and Justice, adjudicating on two appeals in the interest of
law, instead of confining itself to clarify the meaning of certain legal regulations or
their scope of application, it decided, while invoking legislative technique or
unconstitutionality flaws, to reinstate in vigour norms whose validity had ceased
before, being repealed by normative acts issued by the law-making authority, a legal
operation that only the latter authority was competent to carry out). The Constitutional
Court delineatedthe conduct to be followedin order to prevent the occurrence of
another such legal dispute of a constitutional nature, holding in the operative part of
its decision that in exercising its powers as provided by Article 126 paragraph (3) of

'2 http://www.ccr.ro/decisions/pdf/en/2008/D1222_08.pdf
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the Constitution, the High Court of Cassation and Justice must ensure the uniform
interpretation and application of the law by all courts, in compliance with the
principle of the separation of powers enshrined by Article 1 paragraph (4) of the
Constitution. The High Court of Cassation and Justice has no competencies under the
Constitution to establish, amend or repeal legal norms having the force of law or to
carry out the constitutional review thereof.

By Decision No. 1431 of 3 November 2010, the Court found unconstitutional the
Government’s having assumed its responsibility before the Chamber of Deputies and
the Senate, under Article 114 paragraph (1) of the Constitution, on the draft Law on
National Education, which thus created a castitutional legal dispute between the
Government and Parliament, on account that the draft law was undergoing the
legislative process in the Senate, acting as decisional Chamber.

By Decision No. 1525 of 24 November 2010, the Constitutional Court found the
existence of legal dispute of a catitutional nature between the Government and
the Parliament, generated by the Parliament’s refusal to debate on a motion of censure
submitted by the parliamentary opposition; taking into account the provisions of the
Constitution, the debate must run its course so that once initiated, it can no longer be

blocked.

B. Finding the existence of adispute as well as the fact that such has been
resolved by taking on a conduct in conformity with the Constitution

By Decision No. 356 of 5 April 2007'**, the Court found that the refusal of the
President of Romania to make the appointment of a member of the Government as
was proposed by the Prime Minister causeda constitutional legal disputewhich
ceased tesubsistas a result of issuance of Presidential decrees of appointment in the
course of proceedings, and that before the Constitutional Court has made its
pronouncement.

C. Finding the non-existence of a constitutional legal dispute

This solution emerged in the case-law of the Constitutional Court, in its Decisions No.
53 of 28 January 2005 and No. 435 of 26 May 2006, whereby it has been found that
the statements made by the President of Romania (the former decision), and the
statements made by him and the Prime Minister (the latter decision) [concerning a
political party and the calling of early elections, as well as on the “inefficiency” of
justice] did not cause aconstitutional legal dispute between public authorities
Essentially, the Court has held that opinions or proposals, even criticism, as to the
manner in which a certain authority or its structures should take steps will not create
institutional blockages unless followed by concrete action or inaction which might
impede on the fulfilment of constitutional duties by these public authorities. Such
opinions or proposals remain within the limits of freedom of expression of political
views, with restraints provided by Article 30 paragraphs (6) and (7) of the
Constitution.

124 http://www.ccr.ro/decisions/pdf/en/2007/D356_07.pdf
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By Decision No. 97 of 28 January 2005, the Court, while indicating that the non-
fulfilment of a legal obligation by the Government in the framework of the legislative
process, namely the omission to have asked for the advisory opinion of the Supreme
Council for National Defence in connection with certain decisions which were not
conditional on any opinion, did not affect the legislative process by creation of an
institutional blockage, has foundthere was noconstitutional legal dispute between
the Supreme Council of National Defence and the Governmeiit connection with
the regulations adopted by the Government and mentioned in the request.

By Decision No. 901 of 17 June 2009, the Constitutional Court has found, upon
examination on the merits, that the issues referred to by the Superior Council of the
Magistracy (a chronic sub-financing of the judicial system, failure to transfer the
management of the courts’ budget to the High Court of Cassation and Justice, and the
Government’s having ignored the Superior Council of the Magistracy in the process
of adoption of normative acts relative to budgetary provisions which concern the
system of justice; the Government’s task of seeking the opinion of the Superior
Council of the Magistracy on draft normative acts which concern the activity of the
judicial authority; inspection activities carried out by the Ministry of Justice and Civil
Liberties in certain courts, which also envisaged matters whose verification falls
under the exclusive jurisdiction of the Superior Council of the Magistracy) have not
met the elementsrequired for a constitutional legal disput in the sense of Article
146, subparagraph e) of the Constitution.

D.Findi ng t hlack afouwisdictiors for the examination of an
enactment by the legislative power

By Decision No. 872 of 9 October 2007, the Court has decided that the examination
of the issues mentioned in the request formulated by the President of the Chamber of
Deputies, for a “verification” of the Chamber of Deputies’ Resolution regarding the
report of the Parliamentary Investigation Subcommittee concerning inquest into
lawfulness of the restitution of the Bran Castle and of the procedure followed for its
put up for sale, do not fall within the jurisdiction of the Constitutional Court.

E.Finding a request for the settl ement
“powers” as ibleing inadmiss

By Decision No. 988 of 1 October 2008, the Court has found that the Prime
Minister’s request concerning the existence of a constitutional legal dispute between
the legislative and the executive powers, on the one hand, and the judiciary, on the
other, is inadmissible. The Court held that the public authorities who might be
involved in a legal dispute of a constitutional nature are only those contained in Title
IIT of the Constitution; however, according to the request, the parties involved in the
dispute are “the legislative and the executive powers, on the one hand, and the judicial
power, on the other”, which means none of the public authorities mentioned therein.
The Court has held that the State’s exercise of power is accomplished as three distinct
functions: the legislative function, the executive function and the judicial function,
these being carried out by the above-mentioned authorities.
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8. Ways and means for implementing the Constitutional Court’s decision:
actions taken by the public authorities concerned afterwards. Examples.

In all instances so far, the public authorities involved in a dispute have complied with
the finding of the Court, given the generally bindingness of its decisions pursuant to
Article 147 paragraph (4) of the Constitution.

For example, following Decision No. 98 of 7 February 2008, the Prime Minister acted
in conformity with the obligation to propose another person for the office of Minister
of Justice, while the President of Romania no longer rejected such proposal.

Likewise, in pursuance to Decision No. 270 of 10 March 2008, the Public Ministry —
the Prosecutor’s Office attached to the High Court of Cassation and Justice followed
the procedure indicated by the Court in the operative part of its decision, that is the
procedure in the event of requests regarding institution of criminal proceedings
against members and former members of the Government for acts committed in the
course of exercising their duties, where these ones, at the date of submission, also
hold office as a Deputy or a Senator.

Following Decision No. 838 of 27 May 2009, the High Court of Cassation and Justice
conformed itself to the Constitutional Court’s solution; accordingly, on 21 September
2009, while adjudicating on an appeal in the interest of law, it has held that “in the
absence of cuantums established by law, salary rights, such as job-related bonuses and
incentives as per salary scales cannot be granted by the courts”.
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III. ENFORCEMENT OF CONSTITUTIONAL COURT’S DECISIONS

Valentin Zoltan PUSKAS, judge
Karoly BENKE, chief-assistant-magistrate

1. The Constitutional Court’s decisions are:
a) final;

In accord with the provisions of Article 147 paragraph (4) of the Constitution,
decisions of the Constitutional Court shall be published in the Official Gazette of
Romania, Part I; as from the date of publication, they shall be generally binding and
shall take effect only for the future.

The Court decisions being final, no other public authority can reverse such, whether
directly or indirectly.

b) subject to appeal; if so, please specify which legal entities/subjects are
entitled to lodge appeal, the deadlines and procedure;

The Constitutional Court decisions cannot be appealed against, they are final.

Between 1992-1997, the Constitutional Court sat in panels of 3 judges in proceedings
for the adjudication of exceptions of unconstitutionality, while an appeal lodged
against the decision was judged by a panel of 5 judges (in this sense, see former
provisions of Articles 24 and 25 of Law No. 47/1992, published in the Official
Gazette of Romania, Part I, No. 101 of 22 May 1992). However, since 1997, after
enactment of Law No. 138 of 24 July 1997, published in the Official Gazette of
Romania, Part I, No. 170 of 25 July 1997, the Court sits only in its Plenum, the
decisions of which are final and cannot be subject to any appeal whatsoever.

¢) binding erga omnes;

The decisions of the Constitutional Court whereby it declares certain provisions of a
law or the law in its entirety as being unconstitutional have erga omnes effects. In this
regard, in its Decision No. 847 of 8 July 2008'** the Court has expressly stated that “a
decision which makes a finding of unconstitutionality is part of the normative legal
order, and by its effect that unconstitutional provision shall cease application for the
future”.

At the same time, given the absolute authority of res judicata attached to a decision
which makes a finding of unconstitutionality in regard of a law or provision thereof,
the Constitutional Court cannot overturn the already established unconstitutionality.
Moreover, the legal provisions found to be unconstitutional cannot be subject matter
of a new exception of unconstitutionality [see in this regard, Article 29 paragraph (3)

12 Published in the Official Gazette of Romania, Part I, No. 605 of 14 August 2008.
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of Lal\% No. 47/1992 on the organization and functioning of the Constitutional
Court “7].

By Decision No. 414 of 14 April 2010"*” or Decision No. 415 of 14 April 2010'*, the
Court has held that “according to Decision No. 1/ 1995 of the Constitutional Court
Plenum regarding the binding character of its decisions pronounced within the
constitutionality review, the res judicata which accompanies judicial acts, therefore
the Constitutional Court decisions as well, is attached not only to the operative part
of the decision, but also to its underlying reasoning. Thus, the Court notes that both
the reasoning and the operative part of its decisions are generally binding, according
to the provisions of Article 147 paragraph (4) of the Constitution, and shall have
equally binding force as against all legal subjects. Consequently, [...] both the
Parliament and the Government, as well as the public authorities and institutions will
have to comply with those established by the Constitutional Court in the operative
part and the reasoning of this decision”.

It can be noted that more than 15 years after the Constitutional Court Plenum
Decision No. 1 of 17 January 1995 concerning the obligatory character of its
decisions handed down within the constitutionality review'?, the Court has reinforced
this case-law in regard of the binding force of the reasoning which underlies its
decisions. In the same decision, the Court has also stated that “if the decision makes a
finding of unconstitutionality, such shall take effect erga omnes, meaning it is
generally binding, and it covers all public authorities, citizens and private entities.
Due to this, a part of the constitutional doctrine assimilates these decisions with acts
having the force of law""”.

Depending on the nature of powers carried out by the Constitutional Court, the erga
omnes effects of a decision which makes a finding of unconstitutionality are
materialized in a different manner.

In the a priori constitutionality review, the erga omnes effects concern the subjects of
law involved in the legislative procedure and the promulgation of the law, while the
legal provisions found to be unconstitutional following the subsequent (a posteriori)
review can no longer be applied by any court or other public authority as from the
date of publication of the Constitutional Court’s decision in the Official Gazette.

It should be observed that the effects of a decision rendered within the a priori review
of constitutionality provided by Article 146 subparagraph a) of the Constitution, being
imposed on the subjects of law which are involved in the enactment and promulgation
procedure, are opposable to all the subjects that have an interest in this stage. Before
the revision of the Constitution, it was possible that the effects of a Constitutional

12 Republished in the Official Gazette of Romania, Part I, No. 807 of 3 December 2010.

12" Published in the Official Gazette of Romania, Part I, No. 291 of 4 May 2010.

128 published in the Official Gazette of Romania, Part I, No. 294 of 5 May 2010.

129 published in the Official Gazette of Romania, Part I, No. 16 of 26 January 1995.

1% See, in the same sense, Decision No. 1018 of 19 July 2010, published in the Official Gazette of
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Court finding of unconstitutionality made in the a priori review proceedings be
defeated if the Parliament adopted that law in the same form, with a qualified
majority. In that regard, the former Article 145 paragraph (1) final sentence of the
Constitution provided that “if the law is passed in the same form, with a majority of at
least two-thirds of the members of each Chamber, the objection of unconstitutionality
shall be removed, and the promulgation becomes mandatory”. At the revision of the
Constitution, the legislative solution chosen by the derived constituent power was to
strengthen the role and position of the Constitutional Court, thus eliminating
Parliament’s option to disregard a decision establishing the unconstitutionality of a
law. So, current Article 147 paragraph (2) of the Constitution provides that “in cases
related to laws declared unconstitutional before their promulgation, Parliament must
reconsider those provisions concerned in order to bring such into line with the
decision rendered by the Constitutional Court”.

With regard to the a posteriori review of constitutionality, it must be noted that the
erga omnes effect of a decision having established the unconstitutionality prevents the
likelihood that the Constitutional Court is repetitively referred to with the same
exception of unconstitutionality, but that only so as to have it once more accepted.
Actually, Article 29 paragraph (3) of Law No. 47/1992 stipulates that “legal
provisions whose unconstitutionality has been found by prior decision of the
Constitutional Court cannot form the object of an exception”. This provision gives
expression to the erga omnes character of decisions having established the
unconstitutionality, while indirectly endorsing the idea that the Court’s decision is
enforceable not only in the concrete case in which the exception of unconstitutionality
was raised and successfully referred to review proceedings, but in all cases where the
same issue may arise.

The Court, by Decision No. 169 of 9 November 1999'*!, has held that the decisions
making a finding of unconstitutionality “which are rendered while resolving
exceptions of unconstitutionality take not only relative effects, inter partes, within
proceedings where the exception of unconstitutionality has been raised, but absolute
effects, erga omnes. [...] As a matter of fact, the Constitutional Court has noted that,
regardless which arguments might lead, in one way or another, to the conclusion that
the Constitutional Court’s decisions rendered in the settlement of exceptions of
unconstitutionality do not have erga omnes effects, they simply disregard the
impracticality that a legal provision should continue to be applicable once it has been
found unconstitutional — in a final, last resort, through the avenues and by the
authority established under the Constitution.

In the same decision, the Court has further stated: “The binding character erga omnes
of the Constitutional Court decisions, finding the unconstitutionality of a law or
ordinance, involves legal liability in cases of non-compliance with such decisions.
Under this aspect, the situation is equivalent to that of non-compliance with a law
passed by the Parliament or an ordinance issued by the Government. Or, in more
general terms, the issue at stake is to identify a legal responsibility where a state
authority refuses to implement the measures established, within the competencies

! Published in the Official Gazette of Romania, Part I, No. 151 of 12 April 2000.
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conferred under the Constitution, by another state authority. “These decisions take
erga omnes effects, being obligatory for all persons and public authorities, including
the courts of law” (see, in this respect, Decision No. 52 of 19 March 1998'%).

The effects of decisions finding the unconstitutionality of treaties and international
agreements, in their part or entirety, within the framework prescribed by Article 146
subparagraph b) of the Constitution, only concern the legislative process, which
means that Parliament has no constitutional legitimacy to ratify the agreement or
treaty in question, or to ratify such under certain reservations and declarations, as the
case may be. Last but not least, one should also mention the decisions finding the
unconstitutionality of the Parliament Regulations or provisions thereof, in which case
their addressees, the MPs, have a constitutional obligation to respect and implement
such in strict terms.

As a final mention, under the Law No. 177/2010 amending and supplementing Law
No. 47/1992 on the organization and functioning of the Constitutional Court, the Civil
Procedure Code and the Criminal Procedure Code of Romania'®, the Constitutional
Court has been given powers to review the constitutionality of resolutions adopted by
the Plenum of the Chamber of Deputies, by the Plenum of the Senate, and by the Plenum
of both Chambers of Parliament; since the effects of a finding of unconstitutionality of
such resolutions are also erga omnes, the Court’s decision must be complied with and
wholly implemented by the public authorities involved in the adoption of the
unconstitutional resolution, just like by its addressees. Relevant examples in this sense
are Decisions Nos. 53 and 54 of 25 January 2011"*, by which the Court, finding the
unconstitutionality of the Resolutions adopted by the Plenary of the Senate, No. 43 of
22 December 2010 concerning the validation of magistrates elected to membership of
the Superior Council of the Magistracy, and No. 31 of 15 December 2010 concerning
the election of the two representatives of civil society to the Superior Council of the
Magistracy, has indirectly compelled the Senate to adopt a validation resolution in
conformity with the Constitution, while also preventing that the Superior Council of
the Magistracy should operate in an unconstitutional formula. Lastly, this complex
process has also involved the Government: in order to ensure the functioning of the
Superior Council of the Magistracy on a transitional basis, until repetition of elections
to be held at the level of assemblies of the judges, the “must-do” was to adopt the
Emergency Ordinance No. 16/2011 regarding certain temporary measures for the
continuation of the activity of the Superior Council of the Magistracy'’

d) binding inter partes litigantes.

The decisions of the Constitutional Court rejecting the referrals of unconstitutionality
maintain a presumption of constitutionality of the normative act subjected to review
and take inter partes litigantes effects. The decisions establishing the constitutionality
presuppose a relative authority of res judicata, which means they allow the
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Constitutional Court to reconsider its case-law, ultimately to declare the
unconstitutionality of the legal text in question. Likewise, such decisions allow the
entitled subjects to challenge anew the constitutionality of legal texts that have
previously been found to be constitutional. Therefore, their right to approach the
Constitutional Court remains unobstructed, while the Court retains for itself a flexible
mechanism in the exercise of constitutional reviews.

This notwithstanding, the parties to the same litigation will not be able to raise again
the same exception of unconstitutionality and for the same reasons. In order to be able
to raise the same exception of unconstitutionality, in the same procedural framework,
the parties must give then a different motivation, based on other constitutional texts
than those used in their original reference act. Otherwise it would amount to an
invalidation of the res judicata authority of the decisions of the Constitutional Court.
Relevant examples of case-law are Decision No. 81 of 8 March 2001, by which the
Court has held that “the party that invoked the exception cannot reiterate it [in the
same trial proceedings], whereas the first decision comes under the res judicata
authority, therefore the exception [subsequently raised] is inadmissible”, as well as
Decision No. 832 of 16 November 2006’ by which the Court has held that a
decision declaring the constitutionality of a legal text acquired res judicata when
subject matter, cause at suit and parties are the same, both in the initially adjudicated
case and in the subsequent one.

By Decision No. 169 of 2 November 1999, cited above, the Court has indicated that
“the same parties and for the same reasons cannot reiterate the exception of
unconstitutionality, because that would come against the res judicata. However, it can
be reiterated in another lawsuit, which thus enables the Constitutional Court to
reconsider the same issue of unconstitutionality, but based on new grounds invoked or
other new elements as may have intervened, as a result of which the Court may
change its case-law”.

Such limitation is, of course, no longer applicable when an identical exception of
unconstitutionality, with the same reasoning, has been raised in a different lawsuit.
The rationale behind the situation is that the same criticism of unconstitutionality may
lead to an admission of the referral of unconstitutionality if factual and legal
circumstances of the case demonstrate certain elements of novelty as against the
initial situation when the Court found those legal provisions as being constitutional.

The inter partes effects of the decisions rejecting the referrals of unconstitutionality
prevent a “paralysis” of the development of the law, and allow for the case-law of the
Constitutional Court to evolve. As an example, by Decisions Nos. 39 and 40 of 29
January 2004"*® the Court reconsidered its case-law regarding a legislative solution
under which the possibility to lodge a challenge on enforcement was conditional on a
security deposit amounting to 20% of the bank assets subject to recovery. Also, by
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Decision No. 349 of 19 December 2001'*, the Constitutional Court changed its case-
law'* concerning institution of the action for denial of paternity, meaning that both
mother and child are allowed to file this action, whereas the element of legal novelty
was judgment by the European Court of Human Rights in the case Kroon and Others
v. the Netherlands, 1994.

2. As from publication of the decision in the Official Gazette/Journal,
the legal text declared unconstitutional shall be:
a) repealed;

According to Article 58 paragraph (1) and Article 64 paragraph (1) of Law No.
24/2000 regarding the norms of legislative technique in the drafting of normative
acts'"!, repeal means a “legal event”, and “the provisions contained in a normative act
that are contrary to new regulations of the same or higher rank, must be repealed”.
Furthermore, “repeal may be ordered, as a rule, by a distinct provision at the end of a
normative act regulating a certain matter, where such affects previous normative
provisions which are related to this last regulation” [Article 65, paragraph (1) of the
same law].

These provisions, however, are not applicable in the case of a finding of
unconstitutionality by the Constitutional Court; in this regard, the Court, in its
Decision No. 414 of 14 April 2010, cited above, has expressly held that the loss of
constitutional legitimacy of a normative act constitutes a “different, much more
serious sanction than simple repeal of a normative text”.

b) suspended until when the act/text declared unconstitutional has
been accorded with the provisions of the Constitution;

Within the a posteriori constitutionality review, pursuant to Article 147 paragraph (1)
of the Constitution, the provisions of the laws and ordinances in force, as well as
those of parliamentary regulations, found to be unconstitutional, shall be suspended
de jure for a period of 45 days from the publication of the Constitutional Court
decision or until, within the said time limit, unconstitutional provisions have been
brought into accord with the provisions of the Constitution.

Therefore, depending on the conduct of the law-maker, whether primary or delegated,
the suspension de jure of unconstitutional provisions lasts either 45 days, if the
Parliament or the Government, within this term, do not harmonize unconstitutional
provisions with those of the Constitution, or until intervention by Parliament or
Government, if these authorities have accorded unconstitutional provisions with those
of the Constitution within the deadline of 45 days.

"% Published in the Official Gazette of Romania, Part I, No. 240 of 10 April 2002.
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The Court, by Decision No. 415 of 14 April 2010, cited above, has stated that “the
provisions of Article 147 paragraph (1) of the Constitution distinguish — with respect
to the obligation to harmonize unconstitutional provisions with the provisions of the
Constitution — between the competence which lies with Parliament, for provisions of
laws, on the one hand, and with the Government, for provisions of ordinances, on the
other.

In view of that, for the period of 45 days after publication in the Official Gazette of
Romania of this decision, the Government cannot adopt an emergency ordinance with
a view to bringing into accord the provisions of Law No. 144/2007, found as
unconstitutional, with the provisions of the Constitution, however it may initiate a
draft law in line with those established by this decision”.

Therefore, following the declaration of unconstitutionality of a law, a correlative
obligation arises for Parliament, but not also for the Government, to bring into line the
unconstitutional provisions with those of the Constitution. But instead, if an ordinance
has been declared unconstitutional, the competence to bring unconstitutional
provisions into agreement with the provisions of the Constitution lies with the
Government.

c¢) suspended until when the legislature has invalidated the decision
rendered by the Constitutional Court;

The legislature cannot in any way invalidate the decision of the Constitutional Court.
Prior to the 2003 Revision of the Constitution such likelihood had existed, as already
shown above, namely that it was possible that a finding of unconstitutionality
pronounced in an a priori review be overridden. That because former Article 145
paragraph (1) of the Constitution provided that “If the law is passed in identical form,
by a majority of at least two-thirds of the members of each Chamber, the objection of
unconstitutionality shall be removed, and the promulgation shall become mandatory”,;
moreover, as further development of the constitutional text, former Article 23,
paragraph (1) of Law No. 47/1992 expressly provided that the legal provisions
adopted under Article 145 paragraph (1) of the Constitution could not be challenged
by means of an exception of unconstitutionality.

d) other instances.

Not applicable.

3. Once the Constitutional Court has passed a judgment of unconstitutionality,
in what way is it binding for the referring court of law and for other courts?

It was shown that the decision whereby the unconstitutionality of a normative act has
been established is generally binding for all public authorities, therefore for the courts
of law, too.
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In what concerns ordinary courts, mention should be made of Law No. 177/2010,
which has recently eliminated the measure of suspension ope legis of judicial
proceedings in the case where the court referred an exception of unconstitutionality to
the Constitutional Court. To avoid unwanted effects of elimination of that suspension
ope legis, the law has introduced new specific procedural safeguards meant to protect
the subjective rights of the parties involved. More precisely, for proceedings in civil
matters, it has incorporated section 10 under Article 322 of the Civil Procedure Code,
according to which “Revision of a decision that remained final in the appellate court
or was not appealed against, as well as of a decision handed down in a cassation
appeal while entering on the merits, may be requested in the following cases: [...] 10.
if, after such decision became final, the Constitutional Court has adjudicated on the
exception invoked in that case, and declared unconstitutional the law or ordinance, or
the provision(s) of a law or ordinance which constituted the subject matter of review
or any other provisions of the challenged act which necessarily and obviously cannot
be dissociated from the provisions mentioned in the reference act”.

Also, the Criminal Procedure Code was amended to include Article 408> according to
which “Final decisions rendered in cases in which the Constitutional Court has made
admission of an exception of unconstitutionality may be subject to revision if the
verdict reached in that case was based on the legal provision declared unconstitutional
or other provisions of the challenged act which necessarily and obviously cannot be
dissociated from the provisions mentioned in the reference act”.

Thus, the Constitutional Court’s finding of unconstitutionality shall bind the court
trying a review case; however, it should be stressed that such review proceedings may
be requested only in regard of the judicial decision delivered in the case in which the
exception of unconstitutionality was raised, while in all other cases where the law
declared unconstitutional was also applied by the courts, such review is inadmissible.

But of course, where the court before which the exception of unconstitutionality was
raised has not yet tried the case until when the Constitutional Court renders a decision
whereby it has accepted the exception of unconstitutionality, that court must
obligatorily take into account the Court’s decision while making its adjudication of
the case.

It is also noteworthy that the decision establishing the unconstitutionality does not
always state in its reasoning which specific effects of substantive law derive from the
unconstitutionality of the normative act concerned. Apart from general binding effects
of the decision and the de jure suspension, respectively termination of the effects of
the unconstitutional normative act under Article 147 paragraph (1) of the Constitution,
there are other situations where the Court’s decisions take specific effects in the
process of application and interpretation of the law. Inasmuch as such effects have not
been specified in the Court’s decision, it remains for the ordinary courts to interpret
and apply them to the circumstances of the instant case.
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As regards relevant case-law, special note should be made of Decision No. 783 of 12
May 2009'*, by which the Constitutional Court has found unconstitutional the repeal
of Article 385°, paragraph (1) pt. 17' of the Criminal Procedure Code, as provided
under Article 1 pt. 185 of Law No. 356/2006; furthermore, with regard to the effects
of such decision, it made a reference to its case-law according to which the legal
provisions, although repealed, will continue their effectiveness under Article 147
paragraph (1) of the Constitution. Hence, from the reference which the Constitutional
Court has indicated, one may deduce that the Court, while relying upon its own case-
law, has determined the effect of its decision, in that provisions of Article 385°
paragraph (1) pt. 17" of the Criminal Procedure Code “shall continue to be effective”.
In the absence of such jurisprudential guidelines given by the Constitutional Court,
there might have occurred a situation when its decision remained without effect, since
the Parliament or the Government did not take action in order to bring the law into
accord with the Constitutional Court’s decision. Therefore, in the instant case, that has
been a specific effect of constitutional law attached to the decision.

As to the effects of this Court’s decision at the infraconstitutional level in the process
of interpretation and enforcement of the law, mention should be made of Decision No.
2461 of 26 June 2009, pronounced by the Criminal Division of the High Court of
Cassation and Justice. The Supreme Court observed that “by the Constitutional
Court’s Decision no. 783 of 12 May 2009 — published in the Official Gazette on 15
June 2009 — was allowed the exception of unconstitutionality of the provisions of
Article 1 pt. 185 of Law 356/2006, amending and supplementing the Code of
Criminal Procedure.

The Constitutional Court has motivated that the repeal of Article 385° paragraph (1)
pt. 17" of the Criminal Procedure Code, based on the provisions declared
unconstitutional, violates the constitutional provisions of Article 21 regarding free
access to justice, as well as those of Article 20 of the Constitution, relative to
international treaties on human rights in relation to the provisions of Article 6
concerning the right to a fair trial and those of Article 13 regarding the right to an
effective appeal, of the Convention for the Protection of Human Rights and
Fundamental Freedoms.

That being so, the challenge made by the defendants with reference to the case of
cassation provided in Article 385° paragraph (1) pt. 17" of the Criminal Procedure
Code becomes actual and possible”.

The same jurisprudential line can also be traced down in Decision No. 62 of 18
January 2007'*, whereby the Court has found that the provisions of Article 1 pt. 56 of
Law No. 278/2006 for the amendment of the Criminal Code, as well as for the
amendment and supplementation of other laws, in the part concerning the repeal of
Articles 205, 206 and 207 of the Criminal Code, are unconstitutional, while
concluding that, “whereas it has ascertained the unconstitutionality of legal
provisions repealing other provisions, the former shall cease their legal effects as

142 pyblished in the Official Gazette of Romania, Part I, No. 404 of 15 June 2009.
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provided by Article 147 paragraph (1) of the Constitution, and the legal provisions
that formed the object of repeal shall continue to produce effects”. However, despite
the reasons of principle included in the Constitutional Court’s decision, the High
Court of Cassation and Justice, by its Decision No. 8 of 18 October 2010, granted the
appeal in the interest of the law declared by the General Prosecutor of the Public
Prosecutor’s Office attached to the High Court of Cassation and Justice, at the behest
of the Board of Public Prosecutor’s Office attached to the Bucharest Court of Appeal,
in the sense that the incrimination norms concerning insult and libel contained in
Article 205 and Article 206 of the Criminal Code, as well as the provisions of Article
207 of the Criminal Code on the burden of proof, repealed by the provisions of Article
I pt. 56 of Law No. 278/2006, provisions declared unconstitutional by the
Constitutional Court Decision No. 62 of January 18, 2007, are not in force.

Thus, although the Parliament, the Government, the public authorities and institutions
are to comply with “both the reasons and the operative part, in their entirety”
(Decision No. 414 of 14 April 2010, cited above) of the Constitutional Court’s
decision, one can note that, at least as far as the courts are concerned, the decision
which makes a finding of unconstitutionality receives a new, different effectiveness,
sometimes even contrary to its underlying rationale or arguments.

4. Is it customary that the legislature fulfils, within specified deadlines, the
constitutional obligation to eliminate any unconstitutional aspects as may
have been found- as a result of a posteriori and/or a priori review?

As 1s shown above, within the a priori constitutionality review, when the Court has
found the unconstitutionality of provisions of a law or even of the law, in entirety, the
Parliament is under the obligation to re-examine the provisions in question in order to
bring them in accordance with the Constitutional Court’s decision [Article 147
paragraph (2) of the Constitution]. Neither the Constitution, nor Law No. 47/1992 or
any of the Regulations of the Chamber of Deputies, the Senate and the two Chambers
sitting together have provided for a time frame within which the Parliament must
harmonize the unconstitutional law with the Constitutional Court’s decision. For
example, the Chamber of Deputies Resolution No. 14/2010'** amending the
Regulations of this Chamber, although it specifically provided for a working
procedure in the given hypothesis, did not also impose a maximum deadline in which
to take steps. Thus, Article 134 of this Chamber’s Regulations states the following:

“(1) For cases of unconstitutionality determined according to Article 146,
paragraph a) of the Constitution of Romania, republished, and if the Chamber of
Deputies was the first Chamber notified, the Standing Bureau, during its first meeting
taking place after the publication of the Constitutional Court’s decision in the Official
Gazette of Romania, Part I, shall notify the Committee for Legal Affairs, Discipline
and Immunities and the permanent Committee notified on the subject matter of the
draft law or legislative proposal in order to re-examine the provisions declared
unconstitutional. The same procedure applies also if the provisions in question are
sent by the Senate, as the first notified Chamber.

144 published in the Official Gazette of Romania, Part I, No. 397 of 15 June 2010.
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(2) The time limit set by the Standing Bureau for drafting the common report by
the committees set forth in paragraph (1) shall not exceed 15 days. The committees’
report is included on the agenda on a priority basis [...]. Upon re-examination, the
Chamber of Deputies shall make all the necessary technical and legislative
correlations. The committees’ report shall be adopted with the majority required by
the ordinary or organic nature, as the case may be, of the legislative initiative subject
to re-examination, and after being adopted, the re-examined provisions shall be sent
to the Senate, if the latter is the decisional Chamber.

(3) The re-examination of the texts declared to be unconstitutional shall be
firstly carried out by the first Chamber notified”.

Furthermore, mention should be made of two decisions, namely Decision No. 872 and
No. 874 of 25 June 2010'*, whereby the Constitutional Court established the
unconstitutionality of a provision in the Law concerning certain measures required for
restoring the budgetary balance, which provided for a 15% cut-down of the amount of
contribution-based pensions. The Parliament, in its session of 29 June 2010, has
accorded the provisions declared to be unconstitutional, with the Court’s decision, by
adoption of Law No. 118/2010'*, whose entry into force was possible on 3 July 2010.
A similar example is Decision No. 375 of 6 July 2005'*, whereby certain provisions
of the Law on the reform in the areas of property and justice, as well as certain
adjacent measures were declared unconstitutional, and these were subsequently
brought into accord with the Court’s decision in the Parliament’s ordinary meeting of
13 July 2005.

In other instances, where the Court has declared all of the legal normative act as being
unconstitutional, the Parliament preferred to reject the entire law, without making any
amendment at all, and without trying to bring such in line with the Constitutional
Court’s decision — in this sense, one could mention Decision No. 418 of 18 July
2005'*, by which the Court found the unconstitutionality of the Law regarding
reproductive health and medically assisted human reproduction, a law which, in the
end, was permanently rejected on 9 February 2006.

With regard to the a posteriori constitutionality review, in principle it can be observed
that the Parliament preferred not to take action within the 45 days time limit during
which the unconstitutional legal provision was suspended as of right, thus opting for
the other solution, namely that unconstitutional regulations are left to cease
effectiveness at the expiry of the 45 day time limit. Exceptionally, however, as in the
case of Decision No. 458 of 31 March 31 2009'* which declared unconstitutional the
provisions of Article 373" of the Civil Procedure Code, the Government intervened
within the 45 day time limit in which said regulations were suspended as of right, and
adopted the Emergency Ordinance No. 42/2009 amending the Civil Procedure
Code™, thus bringing the text into accord with the Constitutional Court’s decision.

"> published in the Official Gazette of Romania, Part I, No. 433 of 28 June 2010.
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There are also situations when the legislature intervened after the expiry of the 45
days time limit; in this sense, one could mention Decision No. 783 of 12 May 2009""
or Decision No. 694 of 20 May 2010"% when the provisions declared
unconstitutional have only been “corrected” by adoption of Law No. 202/2010
concerning certain measures aimed to accelerate settlement of lawsuits'”®, which
means after the expiry of the time limit during which the unconstitutional legal
provisions were suspended as of right.

5. What happens if the legislature has failed to eliminate unconstitutional
flaws within the deadline set by the Constitution and/or legislation? Give
examples.

Insofar as the legislature does not intervene within the 45 days time limit during
which the unconstitutional legal norm is suspended as of right, such will
automatically cease to produce legal effects. This certainly does not mean that, once
the norm has ceased to be effective, the Parliament or the Government, depending on
the case, cannot intervene and adopt a new legal regulation in conformity with the
Constitutional Court’s decision.

6. Is legislature allowed to pass again, through another normative act, the
same legislative solution which has been declared unconstitutional? Also
state the arguments.

In principle, the legislature cannot repeatedly adopt the legislative solution declared to
be unconstitutional. The provisions of Article 147 paragraphs (1) and (2) of the
Constitution specifically establish the law-maker’s obligation to bring into accord
unconstitutional provisions with the provisions of the Constitution, without any
differentiation as to the nature of, or at which point in time the constitutionality
review takes place. Therefore, the legislature is not allowed to pass again the
impugned legislative solution, by means of a new regulation.

But there was a case, a singular one, indeed, when the legislature did not fulfil its
constitutional obligation to re-examine the law in accordance with the Constitutional
Court’s decision. Thus, by Decision No. 415 of 14 April 2010, cited above, the Court,
in a posteriori review proceedings, declared unconstitutional several provisions of
Law No. 144/2007 on the set-up, organisation and functioning of the National
Integrity Agency'>*, but since the subsequently adopted law for amendment thereof
did not comply with the Court’s decision, it was declared unconstitutional, this time in
a priori review proceedings - see Decision No. 1018 of 19 July 2010"°°. Hence, the
undeniable conclusion is that the legislature must abide by the Constitutional Court’s
decision and take action in accordance therewith. As a matter of fact, there was a
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situation when the Court, by its Decision No. 419 of 18 July 2005"°, reviewed the
actual manner in which the Parliament had accorded the provisions of a certain law,
declared to be unconstitutional, with the Constitutional Court’s decision. This was
reflected even in the title of the above-mentioned decision “concerning the way in
which the Romanian Parliament brought into accord the provisions of the Law on the
reform in the areas of property and justice, as well as some adjacent measures, with
the Constitutional Court’s Decision No. 375 of 6 July 2005, published in the Official
Gazette of Romania, Part I, No. 591 8 of July 2005, which proves that, in the given
case, the standard of constitutionality was the Constitutional Court’s previous
decision, and not directly the Constitution.

Likewise, the primary law-maker has no competence to cover the unconstitutionality
flaw existing in an act of primary regulation issued by the delegated law-maker. The
Court has expressly affirmed that “the unconstitutionality flaw of an ordinance or
emergency ordinance issued by the Government cannot be cured by the Parliament’s
approval of the ordinance in question. Consequently, the law approving an
unconstitutional emergency ordinance is, in itself, unconstitutional*"”.

As a final mention, the Court, by its Decision No. 983 of 30 June 2009 8, having
established the unconstitutionality of a simple ordinance on account that the
Government, by adopting it, overstepped the limits of its delegated powers, held that
“the modification or supplementation of the criticized legal provision by the ordinary
or delegated law-maker cannot cure the unconstitutionality so found by the
Constitutional Court, as the successive normative acts for the amendment or
supplement thereof are affected by the same flaw of unconstitutionality to the extent
that such have endorsed the legislative solution declared as being unconstitutional
from an intrinsic or extrinsic viewpoint™.

In that case, the process of amending or supplementing an unconstitutional normative
act of primary legislation by means of an emergency ordinance is unconstitutional
insofar as the latter confirms the previous legislative solution'>’.

7. Does the Constitutional Court have a possibility to commission other state
agencies with the enforcement of its decisions and/or to stipulate the
manner in which they are enforced in a specific case?

The Constitutional Court does not have any powers to commission other state
agencies with the enforcement of its decisions; however, in the reasoning of its
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decisions, it can impose a certain manner of enforcement and interpretation of its
decisions.

In this sense, mention should be made of Decision No. 413 of 14 April 2010'® or
Decision No. 665 of 5 July 2007'°'. In the former case, the Court has expressly stated
that “the loss of constitutional grounds by the primary normative acts will result in
termination as of right of subsequent acts issued on the basis thereof (management
contracts, administrative acts issued in application of the emergency ordinances
concerned, etc.)”; furthermore, the Court, while giving the interpretation of existing
normative acts and explaining the effects of its previous decisions with a finding of
unconstitutionality, pointed out that “as of 28 February 2010, the position of
coordinating general manager does no longer exist, and the persons who occupied
these positions can no longer be considered as the heads of decentralized public
services. At present, the regulations in force concerning the heads of decentralized
public services shall be those preceding the changes brought by means of Government
Emergency Ordinance No. 37/2009. Therefore, the Court finds that a person having
previously filled the position of coordinating general manager cannot be appointed to
the public office as head of a decentralized public service, not even on a temporary
basis; whereas he/she is not a civil servant or a civil servant with a special status,
practically no other public or contractual position is further justified”.

By Decision No. 665 of 5 July 2007, cited above, the Court established the
unconstitutionality of a legal text which provided that initiation of criminal
proceedings against former members of the Government can be made under the
ordinary terms, and not under the derogatory conditions stipulated by a special law,
while specifically pointing out: “the finding of unconstitutionality of the legal text
under review, with the consequence of its loss of legal effectiveness shall also
implicate that the derogatory regime applicable to criminal prosecution and trial of the
currently-in-office members of the Government, for criminal offences committed in
this capacity, be extended to former members as well”.

Consequently, the manner of enforcing the Constitutional Court’s decision can be pre-
established in the reasoning of that decision; since both the reasoning and the
operative part of a decision are generally binding, it means that all the subjects at
public or private law are to also to comply with the statement of reasons given in the
Court’s decision.

' pyblished in the Official Gazette of Romania, Part I, No. 291 of 4 May 2010.
! Published in the Official Gazette of Romania, Part I, No. 547 of 10 August 2007.



